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STATE OF SOUTH CARCLI NA
COUNTY OF HAMPTON

Rl CHARD LI GHTSEY, LEBRI AN
CLECKLEY, PHI LLI P COOPER,

ET AL., ON BEHALF OF THEMSELVES
AND ALL OTHERS SI M LARLY

SI TUATED,

Plaintiffs,
VS.

SOUTH CAROLI NA ELECTRI C & GAS
COVPANY, A VWHOLLY OANNED
SUBSI DI ARY OF SCANA, SCANA
CORPORATI ON, AND THE STATE OF
SOUTH CAROLI NA,

Def endant s,

SOUTH CARCLI NA OFFI CE OF
REGULATORY STAFF,

| nt ervenor.

(Case Caption Continues on Page 2)

IN THE COURT OF
COMVON PLEAS

CASE NO.
2017- CP- 25- 335

VI DECTAPED DEPCSI TI ON OF GEORGE VEENI CK

VOLUME |
DATE TAKEN: Tuesday, COctober 2, 2018
TI ME BEGAN: 9:09 a.m
TI ME ENDED: 5:43 p. m
LOCATI ON: SM TH, CURRI E & HANCOCK, LLP

2700 Marqui s One Tower
245 Peachtree Center Avenue NE

Atl anta, Georgia

REPCORTED BY: Cynthia First, RPR, CRR, CCP

EveryWrd, Inc.
P. O. Box 1459

Col unmbi a, South Carolina 29202

803-212-0012

EveryWord, Inc. Court Reporting Page: 1

www.EveryWordInc.com
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(Case Caption Continued)

THE PUBLI C SERVI CE COMM SSI ON
OF SOQUTH CARCLI NA
DOCKET NCS. 2017-207-E, 2017-305-E, AND 2017-370-E

IN RE: Friends of the Earth and Sierra C ub,
Conpl ai nant/ Petitioner vs. South Carolina
Electric & Gas Conpany,

Def endant / Respondent

IN RE: Request of the South Carolina Ofice of
Regul atory Staff for Rate Relief to SCE&G
Rates Pursuant to S.C. Code Ann. 8§ 58-27-920

IN RE:  Joint Application and Petition of South
Carolina Electric & Gas Conpany and
Dom ni on Energy, |ncorporated for Review
and Approval of a Proposed Busi ness
Conbi nati on bet ween SCANA Cor poration and
Dom ni on Energy, |ncorporated, as May Be
Requi red, and for a Prudency Determ nation
Regar di ng t he Abandonnent of the V.C. Summer
Units 2 & 3 Project and Associ at ed Cust oner
Benefits and Cost Recovery Pl ans

EveryWord, Inc. Court Reporting Page: 2 www.EveryWordInc.com
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APPEARANCES:

MCGOMAN, HOOD & FELDER, LLC

BY: JAMES L. WARD, JR, ESQUI RE

321 Wngo Way, Suite 103

M. Pleasant, South Carolina 29464

843- 388- 7202

j war d@tgowanhood. com

Representing Plaintiff Richard Lightsey, et al.

LEW S BABCOCK, LLP

BY: ARIAIL E. KING ESQU RE

1513 Hanpton Street

Col unbi a, South Carolina 29211

803- 771- 8000

aek@ ew sbabcock. com

Representing Plaintiff Richard Lightsey, et al.
(via tel ephone)

Rl CHARDSON, PATRI CK, WESTBROOK & BRI CKMAN, LLC
BY: TERRY E. RI CHARDSON, JR., ESQUI RE

1730 Jackson Street

Barnwel I, South Carolina 29812

803-541- 7850

trichardson@ pwb. com

Representing Plaintiff Richard Lightsey, et al.
(via tel ephone)

KI NG & SPALDI NG LLP

BY: DAVID L. BALSER, ESQUI RE

BY: JULI A BARRETT, ESQUI RE

1180 Peachtree Street, N E

Atl anta, Georgia 30309

404-572-2782

dbal ser @sl aw. com

j barrett @sl aw. com

Representing Defendants South Carolina
Electric & Gas Conpany, a Wuwolly Omed
Subsi di ary of SCANA, and SCANA Cor porati on

EveryWord, Inc. Court Reporting Page: 3 www.EveryWordInc.com
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APPEARANCES ( Cont i nued)

LAW OFFI CE OF LEAH B. MOCODY, LLC

BY: LEAH B. MOODY, ESQUI RE

235 East Main Street, Suite 115

Rock Hi I, South Carolina 29730
803-327-4192

Representing Defendants South Carolina
Electric & Gas Conpany, a Wuwolly Omed
Subsi di ary of SCANA, and SCANA Cor porati on

SCANA CORPORATI ON

BY: BRYONY B. HODGES, ESQUI RE

Associ ate Ceneral Counsel

220 Operation Way

MC C222

Cayce, South Carolina 29033
803-217-7315

br yony. hodges@cana. com

Representing Defendants South Carolina
Electric & Gas Conpany, a Wwolly Omed
Subsi di ary of SCANA, and SCANA Cor porati on

WYCHE, PA

BY: MATTHEW T. RI CHARDSON, ESQUI RE
801 Gervais Street, Suite B

Col unbi a, South Carolina 29201

803- 254- 6542

nTi chardson@wche. com

Representing Intervenor O fice of the
Regul atory Staff

NELSON MULLINS RI LEY & SCARBOROUGH, LLP
BY: B. RUSH SMTH, 111, ESQUI RE

1320 Main Street, 17th Fl oor

Col unbi a, South Carolina 29201
803-799- 2000

rush. smth@nel sonnmul | i ns. com
Representing South Carolina Public
Service Authority, Santee Cooper

EveryWord, Inc. Court Reporting Page: 4 www.EveryWordInc.com
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APPEARANCES ( Cont i nued)

MCGUI RE WOCDS, LLP

BY: BRI AN D. SCHVALZBACH, ESQUI RE

Gat eway Pl aza

800 East Canal Street

Ri chnond, Virginia 23219

804- 775- 1000

bschmal zbach@rcgui r ewoods. com

Repr esenti ng Dom ni on Energy, |ncorporated

EVERSHEDS SUTHERLAND, LLP

BY: LEE A. PElI FER, ESQU RE

999 Peachtree Street, NE

Suite 2300

Atl anta, Georgia 30309

404- 853- 8000

| eepei f er @ver sheds- sut herl and. com
Representing Central Electric Power
Cooperative, Inc.

ALSO PRESENT:
KEVI N DAY, CLVS, Vi deographer
ANDREW BATEMAN

EveryWord, Inc. Court Reporting Page: 5 www.EveryWordInc.com
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THE VI DEOGRAPHER: Good norning. W are
on the record. Today's date is Cctober 2nd,
2018. The tine is approximtely 9:09 a. m
This will be the beginning of the deposition of
Geor ge Weni ck.

Wul d counsel present please identify
t hensel ves?

MR M RICHARDSON. This is Matthew
Ri chardson on behal f of the O fice of
Regul atory Staff, along with Andrew Bat eman.

MR WARD: Jay Ward --

MR. BALSER |I'msorry. Go ahead.

MR. WARD: Jay Ward on behalf of the
plaintiffs in the Lightsey case.

MR SCHVALZBACH: Brian Schmal zbach for
Dom ni on Energy, Inc.

MR SMTH  Rush Smth for Santee Cooper,
I ntervenor in the PSC proceeding.

M5. HODGES: Bryony Hodges, in-house
counsel for SCANA.

M5. MOODY: Leah Moody, counsel for SCANA.

MS5. BARRETT: Julia Barrett, counsel for
South Carolina Electric & Gas, with
Ki ng & Spal di ng.

MR. BALSER David Bal ser on behal f of

EveryWord, Inc. Court Reporting Page: 7 www.EveryWordInc.com
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1 South Carolina Electric & Gas and SCANA.

2 THE VI DEOGRAPHER: Counsel on the phone?

3 MR, T. RICHARDSON: Yes. Terry Richardson
4 on behalf of the Lightsey plaintiffs.

5 M5. KING And Ariail King, likew se.

6 THE VI DEOCRAPHER: Pl ease swear the

7 W t ness.

8 THE COURT REPORTER Pl ease raise your

9 right hand to be sworn.

10 Do you solemnly swear the testinony you

11 are about to give shall be the truth, the whole
12 truth, and nothing but the truth, so help you
13 God?

14 MR. VENI CK: | do.

15 THE VI DEOGRAPHER: Counsel may proceed.

16 - -

17 GEORGE VENI CK, being first duly

18 sworn, testified as foll ows:

19 - -

20 EXAM NATI ON

21 - -

22 BY MR M Rl CHARDSON:

23 Q Good norning, M. Wnick. W are here

24 | today taking your deposition pursuant to the South
25| Carolina rules, and by agreenent with the acceptance

EveryWord, Inc. Court Reporting Page: 8 www.EveryWordInc.com
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of service of process of the subpoena in the
Li ght sey case, and also the Order and Notice in the
Public Service Commi ssion's consol i dated docket.
|'ve marked that as Exhibit 1.
(Revi sed Notice of Videotaped
Deposi ti on of George Wni ck, Subpoena, and
Certificate of Service marked Weni ck

Exhi bit Nunber 1 for identification.)

BY MR M RI CHARDSON:

Q Are you famliar with that and woul d you
like to look at it to confirnf

A I"'mfamliar with it.

Q kay. And if necessary, of course, we'll
present any conpliance issues in those venues today.

Have you had your deposition taken before?

A | have.

Q How many ti nmes?

A Tw ce.

Q How recent ?

A The nost recent one was about three or

four years ago.
Q A simlar circunmstance, where it was

related to a client representati on?

EveryWord, Inc. Court Reporting Page: 9 www.EveryWordInc.com
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Yes, a settlenent issue.
And the ot her instance?

The ot her one occurred in 1970 soneti ne.

o >» O >

kay. Are you famliar with the Rul es of
Civil Procedure that govern depositions?

A Vll, I"'mfamliar with various Rul es of
G vil Procedure. The Rules of South Carolina Civil
Procedure, | only have a glancing famliarity wth.

(M. Peifer arrived at this tine.)

BY MR M R CHARDSON:

Q What did you do to prepare for today?

A Vell, | read the Notice of Deposition and
t he subpoena. | did pull the South Carolina rules
on -- on discovery, primarily the deposition rules.

| tried to clear sone cobwebs just sort of
sitting in ny chair and thinking back to what had
happened. | |ooked at a few docunents primarily in
connection with pulling together docunents that were
responsive to the subpoena.

And | net wth sone attorneys from
King & Spal ding, and | spoke to sonme -- Rush Smth,
representi ng Santee Cooper, primarily because of the

privilege issues.

EveryWord, Inc. Court Reporting Page: 10 www.EveryWordInc.com
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| did nothing in connection with the V.C
Sumrer plant, except as counsel to the owners of
that plant. And so, fromny perspective, all of ny
comruni cations were privil eged.

| was informed by Wal | ace Li ghtsey that
there had been a waiver, a limted waiver of that
privilege. So | tried to |l earn what the exact
contours of that are, and I'mstill alittle in the
dark about that. That's about it.

Q What did you -- what have you | earned are
the contours of the waiver of the privilege?

A VWell, | know that certain communi cations
related to Bechtel have been waived. And beyond
that, as | say, there is a gray area, to ny mnd, on
the edges of that -- of that topic, of that -- that
| don't know if the privilege is being asserted. O
course, it's not ny privilege. It's the privilege
of nmy clients, and they're both represented here,
and | anticipate that they will raise that.

| didn't undertake to | earn about the
privilege to the point that | could assert it for
them but | did want to understand the general
contours.

Q So for the purposes of this deposition,

you're not representing either of SCE&G or Santee

EveryWord, Inc. Court Reporting Page: 11 www.EveryWordInc.com

86¢ J0 g1 9bed - 3-0/€-2102 # 39X20Q - DSOS - Wd §2:§ 92 4890100 8102 - A3 114 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cooper ?

A | don't even know what that neans. How
can you represent a party when you're bei ng deposed?
' m here as nyself.

Q | would agree. | would agree. | just
want to nmake sure.

Do you have personal |egal counsel ?

A No.

Q You're here essentially appearing because
you represented the owners of the nuclear project at
V.C. Sunmer?

A "' m here because | received a Notice of
Depositi on and a subpoena.

Q kay. And you said you learned a little
bit about the waiver, but that in -- in that
process, you think there are still sone gray areas.

Wuld you tell us what the gray areas of
the -- that you cane up against in |earning about
t he wai ver?

A Let nme tell you why | have difficulty with
that question. The fact that it is a gray area
Is -- is why | have difficulty with that question.
| don't know what the -- exactly what it is that
woul d be the imts of the waiver. | know certain

t hi ngs would be outside the Iimts, discussions

EveryWord, Inc. Court Reporting Page: 12 www.EveryWordInc.com
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about virtually everything el se at the plant, but
there are sone aspects where there is overlap, where
dealing with topic 1, you mght reference topic 2.
Topic 1 is Bechtel, topic 2 is -- well, pick one --
any other itemthat is privileged.

So but as | say, | didn't attenpt to |earn
the extent of the waiver to the point that | could
assert it wthout assistance fromthe counsel for ny
clients, nanely Santee Cooper and SCANA.

Q kay. And so it's fair to say today,

M. Wenick, that you will answer fully and
truthfully all of nmy questions unless you are
I nstructed not to on the basis of privilege?

A Right. Qccasionally | may raise the
guestion nyself. So the instruction nay be as a
result of nme identifying sonething that | think is
either in the gray area or outside the gray area,
that is, that | think is clearly privileged. And I
may find it necessary to consult with attorneys for
nmy clients in order to understand their position.

Again, the privilege belongs to the
client, it doesn't belong to ne. | didn't waive it;
| didn't assert it. |It's being waived and asserted
by the client.

Q And you tal ked about sone areas that you

EveryWord, Inc. Court Reporting Page: 13 www.EveryWordInc.com
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think are clearly privileged. Wat are those areas?

A Vel l, everything else. | was retained in
2011. | was -- so | was giving advice to the owners
on this plant, |egal advice, and receiving
I nformati on upon which to base | egal advice from
2011 until July of 2017. So over that six-year
period, there were quite a nunber of topics that
wer e addressed in those privileged comrunicati ons.

Q And did that include the 2010 Becht el
report or assessment?

A What do you nean, did that -- what's that?
| don't know what the reference is.

Q Vel |, your retention by the clients, did
it include Bechtel's work on the project prior to
20117

A Prior to 20117

Q That's right.

A | was unaware that Bechtel did any work on
the project prior to 2011. | have sone know edge of
the history of the project prior to 2011, but all of
t hat knowl edge woul d have been gai ned after 2011.
And | don't know of any activities by Bechtel in
connection with the project prior to 2011.

Q kay. And what did M. Lightsey tell you

about the waiver of the privilege that has occurred

EveryWord, Inc. Court Reporting Page: 14 www.EveryWordInc.com
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al ready?

A That the certain itens related to the
Becht el engagenent had been waived -- certain
comruni cations, | should say.

Q And what do you nean by "the Bechtel
engagenent " ?

A Vell, let me see. The -- there was a
Prof essi onal Services Agreenent executed between ny
| aw firmand Bechtel in 2015. So the work done
pursuant to that engagenent is what | nean by "the
Becht el engagenent.”

Q And after you heard from M. Lightsey
about the waiver of the privilege in this case, what
did -- what did you -- what did you do to verify or
to just evaluate that clainf

A VWell, the ver -- | thought it was
self-verifying, that an attorney representing a
client, who advises ne that the client has waived
the privilege as to certain itens, | take himat his
wor d.

Q And did they describe what certain
communi cations as to Bechtel were part of the
wai ver ?

MR. BALSER (bject to the question as

vague, as to "they."

EveryWord, Inc. Court Reporting Page: 15 www.EveryWordInc.com
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BY MR M RI CHARDSON:

Q You can answer.

A kay. The -- nobody identified specific
docunents to ne as being within or without the
privilege until | assenbled certain docunents that
were -- that | considered to be responsive to the
subpoena. And then | provided those docunents to
counsel for SCANA and Santee Cooper. And since --
and the docunents that |'mprepared to provide in
response to the subpoena are docunents that they
consi dered to be producible.

So that is the clearest and, frankly, the
only useful direction |I've been given about what
docunents were covered by the waiver.

Q And so when you gat hered what you thought
wer e responsi ve docunents and provi ded those to
counsel for SCANA and Sant ee Cooper, what was the
cl earest and direct -- clearest and useful direction
t hat you got about the waiver? D d you all go
t hrough the docunents or did --

A Vell, we didn't go through them one by
one. All we got back was just word that these can
be produced, we're not asserting a waiver as to
t hese, and these other ones should not be produced,

or these third category should be produced with

EveryWord, Inc. Court Reporting Page: 16 www.EveryWordInc.com
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redacti ons.

So that's, you know, that gives ne a
pretty good idea of what's being -- what the
privilege is being waived to. | would consider all,
virtually all of those docunents to be privil eged
communi cations left to ny own devices, but the
client said go ahead and produce them | understand
that to be a waiver.

Q And | think you said it nowtw ce. | just
want to nake sure that we're clear that you consider
all of your comunications that you' ve had, in the
time period from2011 to 2017, with anyone
associ ated with Sant ee Cooper and SCE&G or SCANA as
bei ng privileged comruni cati ons?

A Vell, | nean, all of -- if you literally
mean any, you know, "What's for lunch? What tine
are you arriving to the airport?" that sort of --
obvi ously there were conmmuni cations that are
everyday communi cations that | would not consider to
be privileged. But anything of any substance, yeah,
| would consider those to be privileged
communi cati ons.

Q And so you woul d consider all of your
comruni cations that are related to the project, in

that time period that you were representing Santee

EveryWord, Inc. Court Reporting Page: 17 www.EveryWordInc.com
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1| Cooper or SCE&G as being privileged?

2 A Let ne say it in ny own words. | would

3| consider all comunications, from 2011 to July of

41 2017 and after that, with the clients, in which |

5| either offered | egal advice or received facts from
6| the client related to the offer of | egal advice, to
7|1 be privileged.

8 Q Al right. Thank you.

9 Did you do the redacting of the docunents
10 | that you were told included privileged

11 | communi cations?

12 A No. There are only about a half a dozen

13 of those.

14 Q Who did the redacting?
15 A Rush Smth's firm
16 Q Ckay. And were the docunents that were

17 | not produced, that you had identified as being

18 | responsive to the subpoena, did you produce a

19 | privilege | og of those?

20 A | understand that SCANA has produced a

21| privilege log to about a half a dozen docunents that
22 | they asked that | not produce, and that Rush Smith's
23| firm representing Santee Cooper, has done the sane.
24 Q Done the sane in that Santee Cooper and

25 SCANA have identified the sanme docunent s?

EveryWord, Inc. Court Reporting Page: 18 www.EveryWordInc.com
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A No, no. I'msorry. | didn't nean to be
uncl ear.
| said that SCANA, SCANA's counsel had

prepared a privilege log. So when | said, "done the

sane,"” | assune that Rush Smth had prepared a
privilege log, as well, and | was advised that they
had.

Q And were the privilege | ogs the sane or
separ at e?

A There was no overl ap.

Q And when you say "no overlap," you nean
that SCE&G identified a half dozen or so that they
t hought were privileged and shoul d not be provided,
and that Santee Cooper identified other, none
over | appi ng, other docunents that should be w thheld
on the privilege?

A Yes.

Q kay. We were tal king about the pre-2011
Bechtel work, and you said you're famliar with the
hi story of the project, but --

A Actually, we weren't talking about Becht el
pre-2011, because | don't know anythi ng about
Bechtel 2011. So | couldn't contribute to a
conversati on about that.

Q kay. | asked you about that, and you
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said you're famliar with the history of the
project, but what | wanted to knowis --

A Vell, yeah, | said that | was famliar
with the history of the project, but that | had no
know edge of any activity by Bechtel prior to 2011.

Q Thank you. And what were you hired for in
20117

A At that time, there were four or so
requests -- I'Il call themclainms -- asserted by the
then contractors agai nst the owner totaling several
hundred mllion dollars.

And ny practice for 40-plus years has been
nore or | ess exclusively dealing with construction
claims. So | was retained to eval uate those clains
and advi se the owner on the -- on how to approach
t hat .

Q And t hese several hundred-m | lion-dollar
clains were essentially paynents that were under the
EPC?

A I"'msorry. | didn't nake that clear.

They were construction clains for -- for extras,

changes to the work, and they were clains asserted
under the design/build contract. They were cl ains
for extra work and clains for delay, and | believe

there was a claimfor inefficiency.
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Q kay. And those all existed when you got
hired in 20117

A Yes.

Q And what resulted in those clains?

A They were resol ved by an anendnent to the
EPC contract, that is, the engineering, procurenent,
and construction contract. I'msorry. Il'mgoing to
try to not slip into jargon, but those are bad
habits.

So the engineering, procurenent, and
construction contract is the contract between the
owners, Santee Cooper and SCANA, and the
construction contractors consortium which changed
its stripes over the years.

And in July of 2012, those clains were
resol ved for sonething noney over $250 mllion. The
same clains on the Vogtle plant led to litigation
that | asted years.

Q Al right. And what el se had you been --
what el se were you retained for over that period of
time?

A Subsequent to the resolution of those --

t hose pending clainms through the July 2012 anendnent
or change order to the construction contract -- |

forget exactly how it was denom nated -- there were
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nore or |ess constant issues. | was not involved
weekly, let alone daily, and sonetines nonths would
go by when | wasn't involved; but as issues arose
under the construction contract that were in the
nature of a dispute between the consortium the
construction consortiumand the owners, | would be
contacted and consul t ed.

Q Al right. And in those disputes and
| ssues, were you communicating with the consortium
or any representative or attorney of the consortiunf

A No.

Q And ot her than --

A Vell, when | say "no," no until at | east

Q kay. And what changed in 20167

A Wll, as you, | assune, are aware, there
was an agreenent reached in Cctober of 2015 --

Q Yeah.

A -- that did a lot of things. One of the
things that it did was it enshrined a dispute review
board for the handling of disputes. That QOctober
agreenent resolved all known disputes at that tine,
and it was agreed that all disputes, until
substantial conpletion under the construction

contract, would be handl ed by the D spute Review
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Board rather than going to the Southern District of
New York, which is the venue specified for clains of
a certain size in the construction contract.
So | was engaged in connection with
matters before the Di spute Review Board, the DRB.
Q And the DRB essentially got started

oper ati ng

- even though it was part of the EPC
anendnent in 2015, it really didn't get started
until the sunmer or even the fall of 2016, right?

A It got started when the first dispute
arose and there was the first referral to the DRB,
whi ch was in 2016.

Q And then take us fromthere to the end of
your representation of the owners on the project.
Were there things, other than the D spute Resol ution
Board, disputes that you were involved wth?

A Yes. In July of 2017, post-bankruptcy
now -- so we're tal king about after Westinghouse --
West i nghouse is now the -- effectively the sole
partici pant as the contractor, and Westi nghouse
decl ared bankruptcy. It was in all the papers. You
probably know about that.

Q Yes.

A And there was an effort to negotiate a

contract wth Westinghouse under which they woul d
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continue to support the project. And | attended two
or three days of face-to-face negotiations with a
team from West i nghouse.

Q And - -

A Indeed | led the -- part of the
negoti ati ng team

Q And was that face-to-face neeting and
negotiations in July or was it back in April?

A | thought it was in July.

Q kay.

A So post bankruptcy.

Q And what were those negotiations with
West i nghouse about ?

A Vel |, Westinghouse had certain famliarity
with the design of the project, and it was -- the
effort was to devel op an agreenent under which
West i nghouse woul d continue to provide design
support for the project.

Q And was the EPC contract part of those
di scussi ons?

A Well, the -- | understand that the EPC
contract has been rejected in bankruptcy. That's ny
under st andi ng.

And so Westinghouse was not -- not

honoring that contract. You know how bankruptcy
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wor ks; that they were no | onger bound by that
obligation as a result of the bankruptcy discharge.
So the effort was to take the debtor, the
post - bankrupt entity, and enter into a separate
agreenent under which they woul d provi de engi neering
support for the project on a going-forward basis.

Q And do you know when the EPC contract was
rejected i n bankruptcy?

A Oh, gosh, no. (Qoviously sonetine after
t he bankruptcy -- when was the bankruptcy?

Q March 29t h, | think.

A kay. So | believe it was shortly
t hereafter.

Q kay.

A | didn't actually pull the -- the filings
fromthe bankruptcy court, and so all of ny
i nformati on woul d have been second and thirdhand,
but you can get that date nore readily than | can.

Q Sure. | was wondering if it was before or
after these three days of neetings in July with
West i nghouse that you had.

A My nenory tells ne it was before, but
there was no -- but imrediately upon bankruptcy, it
was our expectation that there wouldn't be any ot her

out cone.
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Q So to be clear, both you and your clients
had a cl ear expectation, after the Wstinghouse
bankruptcy, that the EPC contract would be rejected?

A | don't recall having any conversation
with the clients in which they shared with ne their
view as to what was |likely to happen after the
bankruptcy. It was obvious to ne that that would
happen. It did happen. It may well have been
obvi ous to everybody at the client, but | can't
testify to that.

Q Sure. And the neetings with Westinghouse,
who was involved on both sides of that?

A There were probably 20 people in the -- in
the room The only one that | can say for certain
who was there, besides ne, was Al Bynum Everybody
else -- virtually everybody el se was new to ne.
Everybody on the Westinghouse side was new to ne.
There were a nunber of SCANA people that | knew in
passing that attended sone or all of those sessions.

Q Do you renenber any of the Westinghouse

peopl e that were at the July 2017 neetings?

A | really don't.

Q Do you renenber who they were represented
by?

A Vell, there was -- there were bankruptcy
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| awyers; there were Westinghouse folks. 1've told
you about all | can renmenber of their identities.

Q kay. And after that July negotiation
w th Westinghouse in 2017, did you have any ot her
work that you did for the owners of the project?

A It was contenplated that there would be
addi tional work done to negotiate the -- the
retention of Westinghouse. So | did alittle bit of
work after the July neeting, but it was relatively
shortly thereafter that the decision was announced
that the plant would not -- the project would not go
forward. So -- and | had no role in any of the
wr ap- up details.

Q Is it fair to say that once the plant was
abandoned, that the negotiations that you had done
in July were no | onger relevant?

A It is -- it is fair to say that the effort
to negotiate the continued invol venent of
West i nghouse becane noot because of the decision not
to continue with the project.

Q And other than the clainms that were
I nvol ved in 2011, when you first got hired, the DRB
| ssues in 2016 and whenever they ended, and the 2017
negoti ati ons with Westinghouse after bankruptcy,

what ot her issues were you hired to represent -- or
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did you represent the owners in the project?

A Vel |, between 2011 and 2015, there were
hundreds of issues that arose, sone big, sone small,
sone involving hundreds of mllions of dollars,
sone, on the scope of this project, relatively
smal |, you know, tens of mllions of dollars; but
there were -- | don't think it's an exaggeration to
say there were hundreds.

Q WAs - -

A And they were all the types of issues that
| do -- that | do and have nmade ny living at for
40- plus years. They were construction cl ai ns,
interpreting the contract, who gets paid what, is

this an extra, does this justify sone additional

paynent or sone tine. It was all those kinds of
| ssues.

Q Was one of those issues the EPC anendnent
in 20157

A Yes, | was involved with that.

Q What was your involvenent with the EPC

amendnent ?

A | did not neet with Westinghouse or
communi cate with themdirectly, but | was -- but
| awyers for SCANA | ooked to ne as nore or less their

| awyer. That is, they would have the negotiations;
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cone to ne. | would speak to them | woul d suggest
| anguage; | woul d suggest concepts; | would draft
provi si ons.
So | was deeply involved in the -- in

the -- in that agreenent, every jot and tittle. |
nmean, every aspect of it was sonething that | would
review and that | understood that | was being | ooked
to to provide advice.

Q kay. Anybody -- who did you deal with
wi th SCANA on the EPC anendnent in 20157

A My primary contact was Al Bynum

Q kay. Anyone el se?

A Vel |, everyone else. Everyone -- that was
a significant event in the life of the project, as
you can imagine, so everybody fromthe heads of the
two clients down to sone -- sone technical people,
and not excluding the in-house counsel.

Q And so the heads of the two clients were
Kevin Marsh and Lonnie Carter?

A Yes.

Q And you interacted wth themon the EPC
amendnent in 20157

A Yes.

Q And the in-house counsels at the tine were

M ke Baxl ey and Ji m Stuckey?

EveryWord, Inc. Court Reporting Page: 29 www.EveryWordInc.com

86¢ J0 0¢ abed - 3-0/€-2102 # 39200 - 0SS - Wd §2:§ 92 4890100 8102 - A3 14 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A M ke Baxley was a -- as | understood, his
title was general counsel for Santee Cooper.

Steve Pelcher was -- | don't know if his
name was project counsel, but that's the way |
under st ood that he functi oned.

So those were the two | awers for Santee
Cooper that | know.

Q And in addition to Al Bynum who were the
ot her attorneys at SCE&G or SCANA that you dealt
with on the EPC anendnent ?

A At that tinme, the general counsel was Ron
Li ndsay.

Q And you worked with himon the EPC

contract anendnent in 20157

A Vell, | had conmunications with him
Q kay.
A He was not as closely invol ved.

Q WAas t here anybody el se, than who we've
named, who was closely involved in your work on the
EPC anendnent in 2015?

A Everybody that they could bring to bear,
that there were people -- there nust have been a
dozen people fromthe two firns who at one tine or
anot her provided input on how that should be

structured.
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Q What about any ot her outside counsel for
the owners during the 2015 EPC anendnent ?

A The only outside counsel that | recall is
Frank Elnore. He cane in 2015.

Q Do you renenber his role?

A He was brought on board by Santee Cooper.

And | should also say that prior to the

execution of that docunent, there were a couple
| awyers from Dentons who were brought on by Santee
Cooper in order to review that -- that anendnent,
what we call the Cctober 2015 anmendnent.

Q Had you worked with Dentons on the project

bef or e?
A No.
Q Have you worked on -- with Dentons on the

proj ect since?

A No.

Q Are you aware of Dentons working on the
project in any way, other than the 2015 EPC
amendnent ?

A No.

Q In those years, 2011 to 2015, in the
hundreds of issues that you dealt with, was there
any other issue as big as the 2015 EPC anendnent ?

A | don't know what -- you nust be using a
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nmet aphor when you tal k about "as big." Can you nake
that a little clearer to nme?

Was the dollar value the sane? | nean,
what are you tal king about, "as big"?

Q Sure. As significant to the success or
continuation of the project.

A | wouldn't use those terns. The project
was di scontinued, so -- but in any case, there are
certain anmendnents that were executed that were
significant. The July 2012 anendnent was a nmj or
step because it enabled the Santee Cooper and SCANA
teamto avoid litigation.

As | said, those identical issues were
raised with an even higher price tag in litigation
with Vogtle. So we knew at that tinme that we were
facing the possibility of litigation. And avoiding
litigation during an ongoing project that's expected
to last for along tine is always a good i dea.

So | considered that to be a -- avoiding
litigation in 2012, | thought, was a nmjor
achievenent. But | don't nean to downplay the
significance of the Cctober 2015 anendnent and the
option that was granted under that. That was
certainly also a very significant event in the life

of the project.
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Q And the option that was granted in the
Oct ober 2015 anendnent to the EPC was the fixed
price option?

A Yes.

Q In that time frame of 2011 to 2015, when
you were representing the owners in the project,
were there any other issues that you dealt with that
were at the sane | evel or near the sane |evel of
significance of the 2012 anendnent to the EPC and
t he 2015 anmendnent to the EPC?

A Well, alot of the issues that | dealt
with were addressed in the -- in the Cctober 2015
anendnent. So if you want to know what issues were
forenost in the people's mnds at that tine, and
sone of the issues that | dealt with between 2011 --
bet ween 2012 and 2015, you can sinply review that
list of resolved clains to get sone flavor for that.

Q And where is the list of resolved clains?

A Wll, it's inthe -- it's in the COctober
amendnent .

Q And - -

A Al though it's not a -- it's a list, and

then it says, "and everything else that you can
think of." So it's nore technical than that, but

you know what | nean.

EveryWord, Inc. Court Reporting Page: 33 www.EveryWordInc.com

86¢ J0 ¥¢ abed - 3-0/€-2102 # 39X00Q - DSOS - Wd §2:§ 92 4890100 810Z - d31I4 ATIVOINOY L0313



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Yes. And the Cctober 2015 EPC anendnent
was the product of nonths, if not |onger, of
negotiations; isn't that right?

A Fromthe tine that the prospect of a --
sone sort of resolution of the outstanding issues
and the avoidance of immnent litigation, fromthe
time that that was first broached to the resol ution,
It was many nonths, yes; | would guess four or five.

Q Are you famliar with the May 6, 2014,
what's sonetines referred to as a roll-up letter,
fromthe CECs of the owners to the CEGs of the
consortiunf

A Is that a letter that |ays out sone deal
poi nts?

Q O | would describe them maybe, as
chal | enges to the project.

A Then I'm not sure what you're referring to
about that. | -- | would be surprised if sonething
t hat you' ve just described was not sonething that
cane across ny -- that -- let nme rephrase that. Too
many negati ves.

| would be surprised if |I didn't see a

docunent that you're -- that you' ve just
characterized at the tine. | just -- nothing cones
to m nd.
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Q Al right. One of the major issues that
have been ongoing for the project was the nodul e
construction and delivery.

A Yes.

Q And was that part of the issues that was
resol ved by the 2015 EPC anendnent ?

A Fromny nenory, | believe it was, yes. |If
by "issue being resolved,” was a claimrelated to
t he nodul es resolved, | think it was.

Q And the drafting of the 2015 EPC anendnent
was part of the negotiation process?

A Yes, that's -- as you know, |awers
typically send drafts back and forth in editable
formand redline themand do the whol e thing.
"Redl i ni ng" neani ng highlight themso that -- so
t hat the suggested changes by party A are
transparent to party B. And then party B accepts
t hem and redlines those and sends them back. That
was the process that | observed.

Q And do you know how | ong the negoti ati ons
for the 2015 EPC anendnent occurred in the docunent
as you just described, redlining versions?

A No, | don't. | have no idea.

Q How | ong do you believe it took to

docunent the agreenent of anendi ng the EPC agreenent
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i n Cctober?

A Wll, as | said, it was four -- at | east
four or five nonths between the tine that there was
a proposal by the -- by the contractor to avoid
litigation through sone sort of anendnent and the
tinme that the docunent was executed.

Q And how | ong was it for the October 2015
EPC anendnent between agreenent anong the parties
and the actual execution of the final docunent?

A | don't think -- | don't recall. The
execution of the docunent required board approval of
both -- of both owner entities. And so | was |ess
focused on when that actually occurred, because |
t hought it was near certainty that it would occur.
| don't believe it was long after the final docunent
was negotiated and there was an agreenent in
principle before it was actually instituted.

Q And when you said the near certainty you
had that it woul d be approved was based on the fact
that you all had reached agreenent between the two
negoti ati ng teans?

A | said | thought it was self-evidently in
the best interest of the owner, and | thought that
sonething so self-evidently in the interest of the

owner woul d be approved by them
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Q And t he approval of the owners was the
board approval of each owner?

A Yes.

Q And that occurred for both owners after
you had reached, you know, the final agreenent on
t he EPC anendnent ?

A Vel |, again, lawers don't reach final
agreenents, but once there was a docunent in place
that was blessed in principle by both sides, |awers
and others, then it was presented to the boards.

Q And do you renenber if it changed, if the
EPC anendnent, in Cctober of 2015, changed in any
way after the | awers had reached agreenent in
principle on both sides?

A Wl l, again, | said |awers and ot hers.

After the agreenent in principle, we had a
docunent. And then those were presented to the
boards. And | don't recall either board suggesting
changes or requesting edits to the -- to the
docunent that was presented to them

Q kay. What -- in the tinme that you were
representing the owners on the project, were there
any other nmmjor issues that you dealt with |ike the
two anendnents in 2012 and 2015 to the EPC t hat

we' ve tal ked about ?
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A Every -- everything that | -- every issue
that | dealt with had sonmething in common with those
I ssues in that they were -- they were the types of
construction disputes that | typically address. $So
every dispute that | handl ed was a contract dispute,
a construction dispute, a dispute about either
extras or delays or inefficiencies or sonething of
t hat type.

So they were -- all of the disputes were
| i ke the disputes that were resolved in July of 2012
and October of 2015. And sone of them were the very
sane di sputes indeed because, as | nentioned, the
July 2012 anendnent was a roll-up of four or five
clainms that were on the table at the tinme. The
Qct ober 2015 anendnent was a roll-up of maybe a
dozen known clains, plus -- identified clains, plus
all other known cl ai ns.

Q And so after the QOctober 2015 EPC
anendnent, it kind of wped the slate clean of
di sputes by virtue of the anmendnent to the EPC
isn't that right?

A Al -- well, the | anguage says all
di sputes that were known at that tine.

So "wipe the slate clean” is not a bad way

to put it; however, there were still a half a dozen
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years to go on the project, and we obviously knew
there were going to be nore disputes, which is why
we put in place the DRB, the D spute Revi ew Board.

Q And can you tell us a little bit about the
i nteri mpaynents that occurred after the EPC
anendnment and before the fixed price option was
exerci sed?

A Vel |, the exercise of the fixed price
option, to ne, is not a mlestone that bears on your
guestion. There were paynents that were agreed to
be nade at a fixed price until the parties could
arrive at a construction mlestone paynent schedul e.
And that construction m|estone paynent schedul e
t ook sone tine.

The contractor was not going to stop work
until -- until that could be -- until that could be
put in place, that would be in nobody's interest.

So he continued to work and he provided infornmation
about what he thought his burn rate would be. "Burn
rate" neani ng how nuch he woul d spend for a given

i nterval of tine.

So his burn rate was suggested, just pay
me in order to cover ny costs until we could foll ow
a -- follow the agreed procedure of putting in place

a construction m |l estone paynent schedul e.
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Q And the DRB was tasked to cone up with a
construction m | estone paynent schedul e?

A There was a di spute because the parties
couldn't agree, and that was presented to the DRB.

Q And do you know when the DRB decided the
project's construction mlestone paynent schedul e?

A | don't have that date in ny head. It was
sone -- we had hearings, and there was a -- and they

made t he deci si on.

Q It was in late -- or fall of 2016, right?

A It was -- it was certainly, if by "late,”
the second half of 2016. | think the hearings were
I n Septenber, | think, so it would be sonetine after

t he heari ngs.

Q And the Septenber hearings were in the DRB
on the construction mlestone schedul e?

A Construction m |l estone paynents, yes.

Yes.

Q And the fixed -- the interimfixed paynent
that the owners were paying the consortiumafter the
EPC contract, what was that and when did it start?

A | believe the first paynent was in January
of 2016. | believe that the -- well, that's when |
think it started.

Q And it was $100 nmillion a nonth?
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A It seens to ne that it fluctuated. There
were certainly some nonths when it was $100 mllion,
but that's not -- that's actually sonething -- not
sonething that 1've reviewed in preparation for this
deposi tion.

And when | say "that,” | didn't review
exactly when those paynents were nmade and what their
exact anmpunts were. M nenory is that there were
sone that were 100 million. It seens to ne there
were sone less than that, but | don't -- |I'm not
certain of that.

Q And you tal ked about Westi nghouse
providing its burn rate information to the owners to

cone up with that anpunt of nonthly paynents; is

that right?
A Ri ght .
Q When was that information given?
A | don't know. | wasn't involved in that

aspect of the process.

Q But that woul d have had to have been given
bef ore the EPC anendnment, wouldn't it, to have been
taken into account for the fixed paynents in the
i nterinf

A | -- you said it would have to be. |

don't follow your reasoning.
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Q | thought that the October 2015 EPC
anendnent set up the interim paynent so that
West i nghouse woul d conti nue working on the project
until the construction mlestone paynent schedul e
coul d be set.

A But the fixed price is the fixed price,
you understand. So there is -- once the fixed price
Is set, then all paynents nmade after a certain tine
are paynents of that fixed price. So whether you
pay them $5 or $5 mllion or $100 million in January
of 2016, that is credited against the fixed price
anmount .

Q And |I'masking: How did they cone up with
the interimnonthly paynents?

A And |'ve told you that it's ny
under st andi ng t hat Westi nghouse provided the burn
rate to the fol ks out at new nucl ear, and that that
was vetted, and there was an agreenent that those
paynents woul d be nade.

| wasn't -- | didn't review that data
provided. | was not consulted on what the anmount of
t he paynents should be. And I have really nothing
else -- or | can't think of anything else | can tell
you about that.

Q No problem
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Who was -- who woul d have been involved in
t hat ?

A Wll, the folks at NND. There was a -- as
you can imagine, the owner had a significant team at
the plant in Jenkinsville. And those people would
have | ooked at those nunbers. There was also -- but
| think it would have had to have been approved by
t he executi ves.

Q And the executives on an issue |ike that
are who?

A Well, since | don't know who -- who
actual ly approved those nunbers, | can't identify
people for you. But | would be surprised if all of
t he executives weren't involved at sone point in
eval uating that nunber. But | don't know that.

Q Al right. And you're characterizing them
as executives. |'mjust wondering who you're
tal king about. Are we tal king about Kevin Marsh and
St eve Byrne?

A | would think those people and Lonnie
Carter and ot her Santee Cooper.

Q And do you know who under Steve Byrne was
out at NND during this period of tine?

A Vell, | think everybody at NND was under

St eve Byrne.
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Q And who was directly underneath hinf

A Ch, that | don't know. | never saw an org
chart.

Q Okay. Wen you said that that -- that
that information was given to fol ks out at NND, you
didn't have anybody specific in mnd, you just --

A No, just the team

Q kay. And do you know if these -- | think
you referenced that these kind of interimnonthly
paynents woul d be credited towards the contract
price.

Is that al so described as a true -- true
up the paynents?

A No. That's a different concept.

Q kay.

A The crediting is a sinple mathenati cal
function, and there was never any di spute about
that. The true-up is a different concept
al t oget her.

Q But crediting just neans it's not in
addition to the contract anmount?

A Ri ght .

Q And the true-up neans that you aren't
entitled to keep the anobunt that is fixed in the

interim You actually have to either give back, if
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you didn't actually spend it, or get nore, if you
spent nore; is that right? It trues up to the
actual cost?

A Actually, it trues up to the construction
m | est one paynent schedul e, because contractors
don't -- they hope not to build things solely at
actual cost. There are a |lot of other things that
are built into that.

So the idea is that we woul d have a
construction m |l estone paynent schedul e, but that
that would -- could not be devel oped i nmedi ately.
So that the true-up, as | understood it, was, you
know, pay X nunber of dollars for a certain nunber
of nmonths. You'll eventually devel op a construction
m | est one paynent schedule. That m | estone paynent
schedule mght entitle the contractor to nore or
| ess than what the nonthly fixed sunms were. And so
you true up by identifying whether it should be nore
or less. And then noney either flows to the
contractor or back to the owner or is credited.

Q And in |ate 2016, when the construction
m | est one paynent schedul e was set, did those
i nteri mpaynents get trued up?

A That was an issue for the DRB.

Q And did the DRB nake a deci sion about the
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true-up of the interimpaynents?

A They di d.

Q And what was that?

A | -- I"mhesitant to characterize a
docunent that | don't have in front of ne. Do you
happen to have the --

Q l'"'msorry. | don't.

But you saying that the issue of whether

It gets trued up or not was presented to and deci ded
by the DRB?

A Yes.

MR. BALSER  Matthew, when you get to a
conveni ent stopping place, can we take a short
br eak?

MR M RICHARDSON. Let's go ahead and
stop. We'll take a quick break.

THE VI DEOGRAPHER: The tine is
approximately 10:08. W are off the record.

(Recess in the proceedings from 10: 08

to 10:17.)

THE VI DEOCRAPHER: The tine is
approximately 10:17 a.m W're back on the
record. Counsel may proceed.

BY MR M Rl CHARDSON:

Q M. Wenick, would you m nd passing ne
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t hose docunents that you brought today, and the hard
copi es, too, please.

Those are dupli cates.

That' s okay.

They're for ny purposes.

"Il give them back.

(Handi ng.) Ckay.

o >» O » O >»

M. Wenick, do you know why Bechtel was
hired in 20157

A They were hired to assist ne in evaluating
the project in anticipation of l[itigation.

Q And what was the litigation anticipated at
that tinme?

A Litigati on between the owner and the

consortium

Q And what was that -- what was that
potential litigation about?
A It was about the expected and act ual

pendi ng construction clains concerning the project.
Q And what were the pending construction
cl ai nms?
A Vell, if you'd hand ne back ny docunents,
| would tell you.
Q Al right. W'IlIl cone back to that.

And how did you decide to hire Bechtel ?
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A Bechtel was proposed as sonebody who was
I nterested in conducting a review of the project,
and so | -- | agreed that they would be a suitable
entity to performthat review

Q And who proposed Bechtel as being
interested in a review of the project?

A Sant ee Cooper.

Q And when did that occur?

A | don't know when that occurred.
Q Bef ore you got invol ved?
A Ch, gosh, no. | was involved in 2011.

Nobody, to ny know edge, from Santee Cooper proposed

Bechtel prior to 2011.

Q Sant ee Cooper proposed Bechtel to do a
review of the project before you got involved with
that issue of hiring Bechtel; isn't that right?

A | learned in May of 2015 that Santee
Cooper was interested in hiring Bechtel, and | was
advi sed that there was a concern about producing
di scoverabl e materi al .

Q Do you know why Santee Cooper wanted to
hire Bechtel to review the project?

A No, not in May of 2015.

Q Did you learn later why they wanted to

hire Bechtel ?
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A | received a nunber of explanations, not
al ways consistent with one another.

Q And did you cone to any concl usion
your sel f about why Santee Cooper wanted to hire
Becht el ?

A There were tinmes when | spoke with Santee
Cooper personnel when they agreed that | shoul d
retain them which | did, that | should retain them
in anticipation of litigation, which is what the
retenti on agreenent says, and there were other tines
| learned that they wanted to use the Bechtel
i nformation in the normal course of business.

Q And what woul d be using the Bechtel review
in the normal course of business?

A Using -- using information that Bechtel
woul d gather in order to advise Santee Cooper and
SCANA on aspects of the project.

Q And who did you discuss that with in My
of 20157

A | don't recall a discussion in May. |
received an e-mail fromA Bynum which is in front
of you right now, stating that Santee Cooper was
interested in retaining Bechtel. And M. Bynum
solicited ny advice, and he said, "Are we just

creating discoverable material?" Wich | understood
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to be discoverable material in an eventual dispute
wWith the contractor, a construction dispute.

Q And did you have di scussions with anyone
el se about Santee Cooper wanting to hire Bechtel ?

A | had discussions with nmultiple people
over the course of several nonths, both orally and
by e-mail, about that topic.

Q And did anyone el se, other than Santee
Cooper, want to hire Bechtel to review the project
in 20157

A VWell, the initial inpetus canme from Santee
Cooper, but then the parties together agreed that |
should retain Bechtel in anticipation of litigation
of construction disputes in order to see what
Bechtel m ght be able to provide to assist us in
under standi ng the project and the nature -- the
cause of certain issues that |led to disputes.

Q And did you have any di scussi ons about
hiring Bechtel outside of the owners or enpl oyees of
t he owners?

A Oh, ny law firm buddies, | suppose. | had

di scussions with certain other nenbers of ny | aw

firmabout -- about hiring Bechtel. But other than
that, maybe ny wife. | sonetines share with her
what's going on in ny life, ny professional life. |
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try not to, but it leaks out. So anybody -- those
are the only people |I can think of.

Q Did you have any conversations or
negotiations with the consortiumor representatives
of the consortiunf

A Not directly.

Q And who had those communi cati ons?

A | think the usual suspects, but |I don't --
| don't specifically recall that. | recall being
I nvol ved in | ooking at Bechtel's concern about
limting the information that it provided to Bechtel
and limting the uses to which that information

could be put. But | was, again, the |awer to the

| awyer. | was review ng drafts that others had
prepared and -- (phone interruption).
Q Were there any other concerns of the

consortium other than limting the information that
they provided to Bechtel and the use of the Bechtel
report?

A VWell, there are really a cluster of issues
that are related in sone way to those two concerns.
They were concerned about providing Bechtel with
certain informati on because Bechtel is a potenti al
conpetitor, and naybe an actual conpetitor of the

consortium

EveryWord, Inc. Court Reporting Page: 51 www.EveryWordInc.com

86¢ J0 ¢G abed - 3-0/€-2102 # 19200 - 0SdOS - Wd §2:§ 92 4890100 8102 - A3 1I4 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

So there were -- as | said, that's one of
the cluster of issues that were related to limting
the information that the consortiumwould make
avai l able to Bechtel and |imting the use to which
it would be put.

There were al so concerns about the manner
i n which the informati on would be provided. That
Is, it would not be provided with a |arge electronic
docunent dunp, but rather a ot of it would be
sinply nade available in a -- in a roomin hard copy
format .

But there were, as | say, a nunber of -- a
cluster of issues related to the concern about
limting the flow of information fromthe consortium
to Bechtel, and Iimting the uses to which that
I nformati on woul d be put.

Q And just so that we're all clear, the
consortium s concern about the use of the
information relates to the information that the
consortiumwas providing to Bechtel and not the
results of the findings of Bechtel ?

A Vell, it was both. They -- as | said,
they wanted to limt the uses to which the
I nformati on woul d be put, so there was a concern

about -- about what a report would | ook |ike and how
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It m ght be used.
Q And at that tine, prior to the form
hiring of Bechtel, was there an understandi ng or

agreenent about whether there would be a witten

report?

A | don't recall. |If you' d hand ne back ny
docunents, | would tell you what -- what is in the
agr eenent .

| brought you el ectronic form because
that's the formin which these docunents are
mai ntai ned. | have no obligation to provide themto
you in another form |'ve handed themto you as a
courtesy so you could nake notes as to what |
brought with nme, but I would Iike them back if
you're going to continue to ask nme about things that
t ouch on those docunents.

Q Sure. No problem And we'll go through
them It's not a nenory contest. |'mnot hol ding
you to that.

The agreenent you referred to, though, is
the PSA that was signed in early August?

A Yes, the agreenent |I'mreferring to is the
Prof essi onal Services Agreenent that | negoti ated
with Bechtel, and that was executed in August of

2015.
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Q And your -- | think we've covered this,
but your clients for the V.C. Summer nucl ear project
was SCE&G and Sant ee Cooper ?

A | think that the engagenent was and the
billings went to SCANA. So SCE&G as a -- what |
understand to be a subsidiary of SCANA, certainly
was a client, but | was primarily -- | thought of ny
client as being SCANA and Santee Cooper and any
affiliated entities.

Q And, in part, SCANA or SCE&G was an agent
for Santee Cooper in the context of the project;
isn't that right?

A In the execution of the engineering,
procurenent, and construction contract, it recites
that SCANA is executing that docunent as an agent of
Santee Cooper. And | believe that was pursuant to a
speci fic agency agreenent that was limted to the
execution of that docunent.

| do not -- | have no reason to believe
that, in general, that they were an agent of Santee
Cooper or had any general agency authority.

Q They were just a |limted agent for
pur poses of the project?

A Vell, | think it's much nore limted than

t hat .
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Q Ckay.

A It was ny understanding that there was a
separate agency agreenent limted to the execution
of the docunent, and that that |imted agency only
aut hori zed SCANA to act as an agent for Santee
Cooper for the purpose of executing that docunent.
That's my under st andi ng.

Q And so if SCANA or SCE&G was a limted
agent for Santee Cooper for purposes of the EPC
contract --

A No. Now you're changi ng ny words.

Q ' m aski ng.

A kay.

Q | understand your answer. | just want to
clarify the contours of your answer. |[|'msorry to

be tal king over each other. Let ne finish the
guestion, and then you'll see if it's different.

A Yeah. Sure.

Q I f SCANA or SCE&G was a limted agent for
Sant ee Cooper, for purposes of the EPC contract,
beyond just signing it, you just don't know that or
are unaware of it?

A "' munaware of it. |'ve not seen any
evidence of that. And it's contrary to ny

under st andi ng, because | had understood t hat
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subsequent|ly, when there were other docunents that
SCANA was going to sign as agent for Santee Cooper,
that there were other specific agency agreenents
execut ed.

| f SCANA had sonmehow been aut horized to
act as a general agent for Santee Cooper, it seens
to nme that those other specific agency agreenents

woul d have been unnecessary.

Q And so for purposes of your representation

of the owners, wth respect to the project, you
didn't have a greater engagenent with one of the
owners over the other?

A | took -- no. And | took great care to
keep them both apprised of what | was doing. 1've
represented joint ventures before. | understand
what they are, how they operate, and what they
expect fromtheir |egal counsel.

Q And as | egal counsel to the owners on the
project, and specifically with respect to the
Bechtel assessnent and report, you fully
communi cated to Sant ee Cooper just |ike you
comuni cated w th SCE&G?

A Absol utely.

Q Vel l, did you have an engagenent letter or

a representation agreenent?
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A Apparently not. |'ve |ooked for that.
Goi ng back to 2011, | don't renenber one way or the
other, but | haven't been able to locate it.

Q | was curious why you didn't list the V.C
Sumrer nucl ear project or SCE&G or SCANA or Santee
Cooper on your web bio. Wy is that?

A Alot of clients don't like to be |isted.
And, frankly, | don't like to list my clients. [|I'm
ol d-fashi oned that way.

Q | understand that, too.

Did either of the owners request that you
not list thenf

A | don't renenber ever asking them and I
don't renenber them ever expressing a view on that.

Q Did you comuni cate with anybody
representing the consorti um about the Becht el
assessnment or the report?

A Yes, frequently and several people.

Q Who was that?

A VWll, in the first instance, it would have
been the four | awers that |I've nentioned, M ke

Baxl ey and Steve Pel cher for Santee Cooper.

Q Can | interrupt you a second?
A O course.
Q | believe | asked about the consortium
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A Ch, at the consortium

Q Ri ght .

A ' msorry.

Q Did you comuni cate with anybody

representing the consortiunf

A No. | think you' ve already asked ne that
guestion. And no, | did not directly.

Q And that's true after the report cane out,
as well?

A Yes.

Q You've -- we had tal ked about, you know,
you had found out that Santee Cooper wanted to have
Bechtel hired to review the project.

W were tal ki ng about why Santee Cooper
wanted to hire Bechtel, and | think you gave two
reasons. | wanted to ask about the second one, that
they wanted to use it in the normal course. And |
think you had -- just to get us back where we were,
| think you said you advi sed on aspects of the
proj ect.

Do you know -- | nean, can you give ne
nore about what the -- what the use of the Bechtel
report in the normal course would be, just on
aspects?

A Vell, | didn't know what the report woul d
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| ook Iike, and | took steps to try to shape the
report so that it would be useful to ne.

Frankly, | saw it as an opportunity to do
sonething that I, in the back of nmy mnd, | had
wanted to do, and that is to bring in a construction
expert to advise ne on certain things about the
project that would be useful to nme in eval uating
| ssues, primarily delay issues, but also extra work
| ssues for the project.

Q What -- what are extra work issues?

A VWell, a contention, for exanple, that
there was a design dictated by the Nucl ear
Regul atory Conmm ssion of the basemat. And as a
result of that dictated design change, the
reinforcing in that mat had to be nuch nore robust.
Putting in a nore robust basemat entails additional
cost and additional tine.

So that's one of dozens of construction
di sputes concerning extras that could and in that
case did arise in connection with this project.

Q And when was that design change dictated
by the NRC, if you renenber?

A Actually, | think that was one of the
itenms that was resolved in 2012.

Q Right. Oay. So in dealing with the
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Bechtel assessnent in 2015, what were sone of the
extra work issues?

A Wll, at the tine there were about a dozen
that were significant enough to -- torise to the
| evel of everybody's attention, that had price tags
of between 10- and nore than $100 million each.

Q And what were sone of those, just as a --
gi ve us an exanpl e.

A They're all listed in the docunents that
you decided not to give back to ne. And I'd like to
have them back.

Q kay.

A Vel l, you said, "Ckay." Wat does -- is
there a problemw th returning those?

Q No. |'mjust saying we'll cone back to
it. | haven't had a chance to look at it either. |
thought I'd just do that at the next break.

A kay. Well, then, hand ne back, please,
the October amendnent, and | can tell you what itens
were resolved in the Cctober anendnent. You say
it's not a nenory contest, but indeed it seens that
it's becom ng that.

Q Vell, I'mfine with the answer to the
guestion of what the extra work issues that you were

interested in on the Bechtel assessnent being
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1| identified as the -- as the disputes resolved in EPC
2| amendnent. I'mfine wth that.

3 MR. BALSER | want the record to reflect
4 the witness has asked four tines that his

5 personal copy of the docunents that he brought
6 with himto the deposition that you asked for
7 as a courtesy, and he provided to you, be

8 provi ded back to him and you are refusing to
9 give the wtness the docunents back.

10 MR M RICHARDSON: I'malso telling him
11 he doesn't have to answer the question. So

12 when he gets to that point, we nove on.

13| BY MR M Rl CHARDSON:

14 Q M. Wenick, was the Bechtel report kept
15| confidential to protect the consortiumin their
16 | litigation over the Vogtle project?

17 A | don't -- you're asking ne about the
18 | Vogtle project?

19 Q That's right.

86¢ J0 g9 abed - 3-0/€-2102 # 39200 - 0SS - Wd §2:§ 92 4890100 8102 - A3 1I4 ATIVOINOYLO3 13

20 A To protect the -- you're asking ne if the
21 | Bechtel report was kept confidential to protect the
22 | contractor consortiumin connection with the Vogtle
23 | project?

24 Q That's right.

25 A That never occurred to ne till you just
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sinply -- that you had suggested it just now. | had
no i dea what the notivations of other people at the
owner -- that is, at SCANA or Santee Cooper -- were.
That was not ny notivation. That's not why they
were retained. That's not what their scope of

servi ces defi nes.

So if you're asking ne ny view, no. |If
you' re asking ne about the owners, | have no idea,
but it wasn't discussed in ny presence.

Q And so you weren't told by your client
that that was one of the concerns that the

consortium had?

A | sinply don't renenber that being
ment i oned.
Q Do you renenber any di scussi ons about the

consortium not wanting the Bechtel assessnent or
report to be used or available in the Vogtle
litigation?

A Vell, let me say that there was al ways an
| ssue about sharing anything about this project to
anybody, including and especially the Vogtle owners,
because of certain non-disclosure obligations that
wer e enbedded in the EPC contract.

But specifically in connection with

Bechtel, | don't recall that discussion one way or
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t he ot her.

Q WAs the -- was the Bechtel report a
prelimnary or inconplete assessnent?

A It was certainly prelimnary. They said
so; and | viewed it that way, and | think everybody
di d.

Q And do you know i f Westinghouse ever had a
fully integrated resource-| oaded construction
schedul e?

A That issue was di scussed, but | don't
recall what the answer was. They may have had one
up through comm ssioning. | think their contention
was that they did have one up through conmm ssioni ng.

Q And what is conmm ssioni ng?

A Well, that's -- that is the -- basically
the startup of the plant. So the construction is
substantially over, but there's nore work to be done
in order to nake certain that everything works and
starts up properly. And so it's the detail ed,
ti me-consum ng, conplicated process, especially on a
project of this nature. So...

Q And the comm ssioning is at the end of the
construction project, right?

A Right. Correct.

Q Is it fair to say you don't know if they
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ever -- if Westinghouse ever had a fully integrated
resour ce-|l oaded constructi on schedul e?

A Well, | can't swear to it. You're

obvi ously asking ne to swear to it; so | don't know

for certain.

Q Do you believe that Santee Cooper's
primary notive on the Bechtel assessnent was to
secure a larger, nore pernmanent role for Bechtel on
the project?

A You said -- okay. So there are a nunber

of words you've used in there, that their primary

goal was for Bechtel to do a -- the suspicion that
Bechtel was -- there was sone self-pronotion with
their report -- began hovering over the Bechtel

engagenent well before the report was issued.

And | never -- | heard that. | credited
that, that there was sone self-pronotion involved.
Sonme people seened to think they had sone firsthand
I nformation or pretty good reason to suspect that.
And those -- and | -- and that -- those opinions,
those views, filtered to ne.

It did seemto a | ot of people that they
saw the report as a first step in becom ng the
owners' engineer, which is a position that is

expressly permtted under the EPC contract. And
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Becht el probably thought that they were the right
person to do that. And, therefore, | and others

| ooked at sone of their recomrendati ons about --
sone of the comments about the project as being
made, at |east in part, because of their desire to
beconme the owners' engineer.

Q And it sounded |i ke you answered it on
behal f of Bechtel.

My question was: Wre you famliar or did
you know t hat Santee Cooper's, one of their primary
notives, related to the Bechtel assessnent and
report, was to secure a larger, nore pernmanent role
for Bechtel on the project?

A | think that it was reported to ne that
there were sone people at Santee Cooper who -- who
had that prinmary agenda.

Q And who were they?

A | never paid attention to the nanes. You
know, I was told about famly relationshi ps between
peopl e at Santee Cooper and sonebody at Bechtel and
all that. | basically kept ny head down and tried
to work through those issues rather than get to the
bottom of that.

Q And we tal ked about earlier why Santee

Cooper -- why Santee Cooper wanted Bechtel hired to
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do assessnent of the project. You didn't nention
this. |1 wanted to nmake sure that you don't know
that that was a prinmary notive of Santee Cooper,
wanti ng Bechtel to have a greater role in the
proj ect.

A The only way | would know that firsthand
Is if someone from Santee Cooper told ne that. And
so soneone from Santee Cooper didn't tell ne that,
but people at SCANA told ne that that was their
under standi ng of what at |east sone people at Santee
Cooper were up to.

And, again, the way | saw ny role was it
was to use the Bechtel report in a way that was
useful to nme as construction counsel in anticipation
of a dispute. And if other people had other
agendas, | tried to prevent that frominterfering
with what | was up to, but | didn't investigate.

Q And did Sant ee Cooper ever suggest that
they wanted to hire Bechtel to assist you in
anticipation of litigation?

A Ch, absolutely. There were nultiple
di scussi ons about all of that before and after the
actual execution of the agreenent. And the
agreenent was in the possession of ny clients. And

the clients agreed that | should -- agreed to the
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terms that are in that Professional Services
Agreenent. And that Professional Services Agreenent
recites that they are being retained to assist ne in
eval uating potential litigation.

So absolutely, the owners were absolutely
on board wth the whole goal. And we had nultiple
conversations and e-nmails about that.

Q And | understand that Santee Cooper agreed
to hire Bechtel, at |east under the PSA, in
anticipation of litigation. But | want to know if
Sant ee Cooper ever cane up with that idea on their
own or suggested it thensel ves.

A The first idea was proposed, to ny
know edge, by nme. After | received the May e-nmai
fromAl Bynum then |I responded and recited what ny
nor mal approach was to retai ning experts. And that
was in response to Al Bynunis concern that we would
be just creating discoverable nmaterial.

And in this context, | think I need to
expl ain what | understood "di scoverable" to nean.
That's a termthat |awers use. It's not -- and it
has a specific neaning to |lawers. Wat it neans is
that in the future dispute, through the discovery
made avail abl e by the Federal Rules of Civil

Procedure -- and | had nentioned the federal rules
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because it was contenpl ated that that dispute would
be in the Southern District of New York -- but under
those rules, certain things are discoverable and
certain things are not.

So Al Bynuminmmedi ately put up a red flag.
The sane e-mail when he advised ne of the interest
of retaining Bechtel, Al Bynumraised a red flag
t hat any conpetent in-house counsel would raise in
that context, that are we creating discoverable
mat eri al .

And so | explained that ny normal practice
is for ny firmto retain the expert. Now, at that
time | wasn't certain whether they woul d be retained
as an expert for -- a testifying or non-testifying
expert. Again, to |lawers that has significant
nmeaning. Firns retained as testifying experts are
obligated to produce reports. Firns retained as
non-testifying experts can be -- don't have to be
di scl osed. They don't have to provide reports.
Their identity doesn't have to be discl osed.

And so at that time it wasn't clear. But
in either case they were being retained, the
concept, beginning in May, was that they would be
retained as either a testifying or non-testifying

expert in anticipation of litigation with the
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consortium about the normal run-of-the-ml|l
construction clains that | deal with every day and

have for 40-plus years of practice.

Now, when | say "run-of-the-mll," on a
$10 billion project, they look a little |ess
run-of-the-mll. But in ternms of the types of

clains, they were the types of clains that | deal
Wi th every day.

Q Okay. Thank you.

Did the owners ever use a owners' engi neer
on the project?

A | can't think of any tinme when that term
was assigned to anyone, but | don't know.

Q And they certainly didn't hire Bechtel,
after the assessnent, to be the owners' engineer,
did they?

A No. A lot of things happened after the
assessnent that -- that changed the overall
conpl exi on of the project, including the Cctober
amendnent that we referred to.

Q And does that have sone bearing on the
owners hiring an owners' engineer?

A Wll, it -- it certainly had a -- in ny
mnd, it did. | don't know what was in the m nds of

SCANA or Sant ee Cooper personnel .
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Q But you know that the owners did not hire

Bechtel as an owners' engi neer after the assessnent?

A Bechtel didn't cover thenselves in glory
with their report. | think they -- a |ot of people

t hought that they nore or |ess disqualified

t hensel ves, both because of the nmanner in which they

conducted thenselves and the ultimte report that
t hey i ssued.
So no, they weren't hired as an engi neer.
And | -- and | don't think they would have been had
t here been no change.
Q And who were the fol ks that thought they
should -- they disqualified thensel ves through the

assessnent ?

A It would be easier to try to cone up with
sonebody who didn't. | don't think anybody thought
that Bechtel's report was what -- what we had in

mnd. A lot of it was nooted by the Cctober
anendnent. They did things that they weren't asked
to do. They did things badly.

So | don't think anybody was -- thought,

hey, these are the guys that we really need to bring

in here. At |east nobody ever said that to ne.
Nobody ever said positive things about Bechtel

after -- after the report or after -- even after
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their presentation in Qctober.

Q I'"'mtrying to understand what aspects of
t he assessnent and report that -- that they did that
you -- that they weren't asked to do, for exanple.

A Vell, they weren't asked to do a
projection, a projection of conpletion. And had I
asked themto do that, I would have asked themto do
it -- do it properly rather than the way that they
didit.

Q Anything else they did that they were not
asked to do?

A | thought that they went out of their way
to be critical of the way in which the project was
bei ng nanaged on the owners' side, and | couldn't
hel p but read that in the context of these comments,
that they were trying to ingratiate thenselves with
the owner to becone the owners' engineer.

Q Yeah. How do you reconcile those -- those
two things, that you -- you believe they were trying
to audition for the job, but then they were going
out of their way to criticize the decision-nakers
for the hiring?

A The thrust of -- the way | would sinplify
that point is: Bechtel was saying, "You don't know

how to do this. W do. Hre us."
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I s that clear enough?

Q | mean, is that the answer?

A Yeah, that's -- that's a -- that's a
sinplification.

But understand that | don't think that
Bechtel was solely notivated by self-pronotion and
that that was solely a marketing effort. But when |
read the report, | couldn't help but think that sone
of their topic areas and sone of their concl usions
were influenced by their desire to self-pronote.

Q And what were -- anything else that they
did that they weren't asked to do, other than the
schedul e for the project and criticizing the project
managenent ?

A VWell, it's a several - hundred- page report
and | haven't read it in a couple years. So | -- ny
answer is | feel certain that there is, but | can't
poi nt you to anything because |I didn't nenorize that
report.

Q And when you tal ked about the people that,
seeing the results of the assessnent and the report,
t hi nki ng that Bechtel had disqualified thenselves, |
nmean, you said it would be easier to figure out who
didn't do that. So you're saying that everybody you

tal ked to about the Bechtel report had the sane
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opi ni on?

A ' m sayi ng that nobody said, "Hey, these
guys really have this nailed. They know how to
build this project. W need to bring themin."

| don't renenber anything |ike that or
anything that | woul d paraphrase as being |like that.
| don't recall anybody giving a gl ow ng account of
Bechtel's performance, either during the assessnent,
during the seven or eight weeks when they were
| ooking at the project, or as a result of their oral
presentation, or as a result of their witten
reports.

Q And did the owners find that the Bechtel
assessnment or concl usions were surprising or
different than they expected?

A In general, the -- there were too many --
there were just too many findings and concl usi ons
for me to say what the owner thought about every
si ngl e one.

If you want to ask nme about a particular
concl usion or assessnent or finding, I'll be happy
to try to give you ny best nenory of what the

thinking was, if it was ever expressed to ne.

Q And the scope of what their work was going

to be was laid out in advance, right?
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A Their -- the agreenent states what they're
going to do in general terns. |If you try to match
up what the agreenent says with the report, | think
you' |l | becone frustrated because it doesn't line up
very wel .

Q And there's no question that the results
of the Bechtel assessnent were critical of the
owners and, in particular, the project managenent?

A There's no question that Bechtel was
critical about many aspects of the project. They
were certainly critical of the consortium and they
were critical of the owner. Those were the two
parties involved or two groups involved. And
Bechtel was critical of both.

Q Is it fair to say that the senior
managenent of the owners were not happy with the
results of the Bechtel assessnent?

A | renmenber that they thought it was pretty
thin gruel, that that is that the -- sone of their
coments and findings were delivered as though that
were the first tinme any issues had been identified,
whereas it was pointed out to ne that a nunber of
the issues they were | ooking at were the subject of
frequent neetings between the owners and Bechtel.

So there was one category that was obvi ous
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and had already been identified. There was another
category that was nooted by the -- by the
Qct ober 2015 anendnent, which was already in final
format the tine of Bechtel's oral presentation.
And there was a third category where they were doing
things with an unreliabl e nethodol ogy that was
consi dered to be usel ess.

Q Well, what was that?

A Oh, that was the schedul e projection.

Q And whose conclusion was that, that it was
unrel i able and usel ess?

A Wl |, anong others, it was m ne.

Q And who el se?

A | don't think anybody ever voiced a
di sagreenent when | expressed ny opinion. | did it
in witing and orally to both clients, and nobody
ever said, "Well, no, I think that's -- | think they
got it right."

Everybody -- there were no dissents that |
recalled fromny sonmewhat forcefully expressed
opinion that it was -- well, it certainly wouldn't
be used and couldn't be used in a court of law It
woul dn't pass a Daubert test. You know what a
Daubert test in federal court is, right? A Daubert

test is when you chal |l enge the nethodol ogy of an
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expert to determ ne whether it was sufficiently
reliable for that test -- expert to testify. This
was far short of that. But it was even worse than
that. Even by their own adm ssion, they couldn't do
enough -- they hadn't done enough analysis to get
reliable projections. And when | say "their own

adm ssion," |'msaying Bechtel said those words.

Q And so what did -- what analysis did you
do, other than using your training and experience to
read the report, to conclude that they had used
unreliable nmethodol ogy in their schedul e assessnent?

A Vell, if you take off the table ny
training and experience, then you don't |eave ne
wi th nuch.

Did | go to third parties? No.
Did I consult authoritative texts on
scheduling? | did, yes.

Q Which -- what are those?

A Wl l, the AACE International is an
organi zati on of people who do scheduling. It's
mai nly Americans, but it's -- there are sone
Canadi ans and Brits involved. And they establish
nore or | ess recommended practices in various areas

of forensic analysis related to construction,

costing, for instance, scheduling.
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And so | -- 1've used those, their
recomrended practices as authoritative texts in
di sputes before. It is readily available, easily
revi ewed, easily understood, sonething that |
understood. And | |ooked at what Bechtel did and
nmeasured it agai nst reconmended practices and found
that it fell far short.

Q And the recomended practices that you
identified to conpare it to were for determning a
hi gh confidence level or a -- or a what?

A Vel |, recommended practices for a schedule
anal ysi's, which includes both a prospective and
retrospective, so forward-I|ooking and
backwar d-| ooking. |t addresses both.

Q And t he forward-I|ooking, you know, has
di fferent aspects of anal ysis.

And |I'masking: O the recommended
approaches, you know, you've got different types of
appraisals. Sanme wth -- sane with forward-| ooking
schedul e anal yses.

VWhi ch recommendations from-- that you
went and consul ted and conpared what Bechtel asked
to do to see if they had reliable nmethodol ogy?

A Vell, | actually prepared a | engthy e-nai

on this point. | think it's Recommended Practice
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Nunber 29 of the AACE International. And what it
says is it defines different |evels of schedule, so
that there can be a common understandi ng anong cost
engi neers and contractors and owners as to the
detail and the uses of various schedul es.

Bechtel said that they did a | evel 2
schedul e, which is sonething you can basically do on
a whiteboard. And a level 2 schedule cannot be used
for the purposes to which Bechtel put it.

And the foundation of the schedul e was
even worse, because the foundation was their own, |
woul d say, "guess," but their estimate. | suppose
they were bringing their training and experience to
bear, but it's not the sort of thing that gets the
attention of construction | awers, because it was

little nore than a guess. And it had paraneters of

plus or mnus -- no -- plus-eight nonths or so.
So it was so -- I'mgoing to use a
technical termhere -- squishy in its detail, and so

poorly underpinned in its foundation, and such a
hi gh I evel, neaning level 2 -- level 1 is the

hi ghest | evel, basically start and finish.

Level 2 says here is a half dozen or a dozen
activities. Level 3 then gets into detail.

They used a level 2 schedule to tell the
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owner what the expected conpletion date was when the
contractor had bet $900 million in |iquidated
damages on quite a different schedul e.

So when | | ook at that, ook at what
people -- what skin they had in the gane, | ook at
the contractor who's signing up for potentially
$900 mllion in damages for being late relative to
t he schedule he commtted to, versus a -- the
Bechtel group, who had seven or ei ght weeks, a
limted budget, and limted access to information,
and what they were projecting for conpletion, |
just -- | just didn't put nmuch stock init. And
that was i medi ate and consistent. | immediately
had that reaction when they nmade their oral
presentation in Cctober of 2015.

Q And did you ever analyze Westinghouse's
schedul e for the project?

A No. That's what | had hoped Bechtel would
do. But Bechtel told us in October that they tried
to downl oad the schedule, but it just took too |ong,
so they stopped trying to download it.

So -- and | was flabbergasted. Wen they
said that to ne, | then asked a few questions:

"Tell me about your nethodol ogy." Because unless

you can tell nme what your nethodology is, dates nean
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nothing to ne. | nean, go to a soothsayer and read
tea | eaves. Anybody can conme up with dates. Tell
me how you arrived at your dates.

And when they told ne what their nethod
was, | was basically done with Bechtel.

Q And did you ever ask Westinghouse what
their nmethod was for determ ning the schedule for
the project?

A Oh, | know what the schedule was. This
schedule was a -- was a detailed critical path
net hod, CPM nethod, which is conputerized. Wat it
does is it takes -- it's an algorithm It takes
activities, breaks down the job into, in this case,
tens of thousands, perhaps hundreds of thousands of
activities, identifies start and finish dates,

i dentifies the connectors. |Is this going to -- is
this activity A going to start when activity B ends,
or is it going to start 10 days later, or is it
going to precede activity B, what are the
relationships. And all of that is put into a
conputer, but it's sinple math.

So | understood that nethodol ogy. That's

t he nmet hodol ogy that's been in place for, oh, | want

to say the last 60 years. And they used a Prinavera

software in order to do the cal culations of this
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algorithm And -- and that was the schedul e that
Bechtel attenpted to downl oad but stopped trying to
downl oad.

And wi thout -- w thout downl oadi ng that
and comng to grips with what the actual schedul e
was, fromthat point on, Bechtel was just in the
dar k.

Q Did you ever ask or anal yze Westi nghouse's
schedul e for the project?

A No. That's what | understood Bechtel was
going to do.

Q kay. And?

A But they didn't.

Q And al t hough you know that they used the
conputerized algorithmand Primavera to conme up with
their schedule, do you know how many itens is
appropriate for a project of this size in a detailed
schedul e?

A Yeah. The activities, | think, is the
termyou' re reaching for.

Q How many activities?

A | don't. | don't. | know that there were
alot inthis schedule, which is why it took so | ong
for Bechtel to attenpt to download it and why they

aborted that attenpt.
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Q Do you know even what the ballpark is, in
terms of within 10,000 activities, how many woul d be
expected on a project like this?

A No. On a $10 billion project, | just
don't have a feel for that.

Q You're not actually an expert yourself
either in analyzing schedul es for projects?

A | consider nyself to be an expert at
anal yzi ng schedul e anal yses, not in actually
perform ng the anal yses.

Q Did you ever anal yze the owners' schedul e
assessnents that were done internally?

A No.

Q Did you ever ask or find out what schedul e
| evel the owners were using?

A No.

Q How about Westinghouse? Did you ever ask
West i nghouse or find out what |evel their schedule
was ?

A Well, | assunme that their schedul e was
the -- was the highest |evel, just what -- the
i nformation that is currently on the table would
suggest that to you, wth tens of thousands, perhaps
hundreds of thousands of activities. It was as

hi ghly detailed as a schedul e could be.
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Q Is it possible for a schedule to be too
detailed as to be unuseful or unhelpful to the
proj ect?

A There are -- there are nmechani sns for
sinplifying schedules. You put docunents in what's
referred to as a hammock. So you may have 50
el ectrical activities in level 4, quadrant X, but
you may put those into a hammock so that it's all
one activity, which shows the start date of the
earliest start of the activity and the end date of
the latest start activity. So huge schedul es can be
managed and kept and actually put in a person's head
t hrough the use of these sinplifying nethods or
hanmocks.

Can things get too conplicated for a hunman
to understand? O course. But as | said, there are
strategies for dealing with that.

Q And isn't what you described the way that
you kind of zoomout to a | ower-Ilevel schedule so
that it is digestible by a group that -- for
exanple, the CEGs sitting around a table?

A You don't zoomit out to sonething that
can be put on a whiteboard. Once you get to that
| evel, then you're not really -- you're not using

the data in the schedul e.
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And that's not what Bechtel did. Bechtel
did not take the contractor's schedul e and put
everything into hammocks, and then try to project
iIt. That was not their technique. They described
their technique in detail in their report, and they
al so described it orally, and that's not what they
di d.

But that is sonething that coul d be done.
And | woul d expect -- | don't know why Becht el
didn't do that. |If they were trying to sinplify
things so they could present it to a CEQ, then they
coul d have taken the schedul e and done the
sinplifying process that | just described to you.
But that's not what they did.

Q Do you know if it was possible to do the
sinplifying process that you're suggesting with the
West i nghouse's schedul e, detail ed schedul e data?

A | -- nmy belief is that it would have been,
but | didn't attenpt that process, and Bechtel
didn't doit. So |l have no evidence that it was
actual ly done.

Q And you actually have no i dea about
West i nghouse' s detail ed schedul e because you didn't
ask about it, and you didn't look at it, and you

didn't analyze it, did you?

EveryWord, Inc. Court Reporting Page: 84 www.EveryWordInc.com

86¢ J0 G8 abed - 3-0/€-2102 # 39200 - DSOS - Wd §2:§ 92 4890100 8102 - d31I4 ATIVOINOYLO3 13



George Wenick - Vol. |

1 A | have a | ot of ideas about Westinghouse's
2| schedule. It was done with P6 Primvera software.
3| It was done with predecessors and successors and

4| activities and durations. And | had hoped t hat

5| Bechtel would | ook under the hood, so to speak, of
6| the schedule and get to the bottomof it and advi se
7| me. That's what being retained in anticipation of
8| litigation -- that's certainly one aspect of what |
9| would expect themto do.

10 Q And you didn't | ook under the hood at al
11 | about what the Westinghouse schedule was |i ke and
12 | whether it could be used in the way you're saying
13 | Bechtel should have used it? You didn't do any of
14 | that analysis, did you?

15 A kay. That's three questions. \Which one

16 | do you want ne to answer?

17 Q Al'l three of them
18 A No. Gve themto ne one at a tine.
19 Q You didn't | ook under the hood at al

86¢ J0 98 abed - 3-0/€-210Z # 39X20Q - DSOS - Wd §2:§ 92 4890100 8102 - A3 1I4 ATIVOINOYLO3 13

20 | about what the Westinghouse schedule was |ike, did

21| you?

22 A I f by "l ooking under the hood" you nean
23| load it on ny desktop or other conputer and run the
24 | data nyself or produce reports nyself, no, | didn't

25 do t hat.
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Q How about did you go talk to anybody who
had done any of those things with the Wsti nghouse
schedul e?

A There were -- there were people in NND who
felt they understood the Wsti nghouse schedul e and
didn't have the -- had objection that it was too

conplicated or too many activities or couldn't be

sinplified. | only |learned of those people sonetine
in 2016.
Q So you didn't have any conversations with

anybody back in and around the Bechtel assessnent
report about Westinghouse's schedul e?

A | did. | just didn't have any di scussions
wWith the group that was stationed in Jenkinsville,
that was working with the schedule on a daily basis,
about what their view of the schedul e was, until
2016.

Q And so you didn't know whet her the
West i nghouse schedul e could be used in the way that

you' re sayi ng Bechtel should have used it, do you?

A | had every reason to believe that it
could. Wen we actually did a deep dive -- and when
| say, "we," | wasn't, again, at the conputer
termnal -- but we did a deep dive into those

schedules in 2016 as we were attenpting to develop a

EveryWord, Inc. Court Reporting Page: 86 www.EveryWordInc.com

86¢ J0 /8 abed - 3-0/€-2102 # 19X20Q - DSOS - Wd §2:§ 92 4890100 8102 - A3 14 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

construction m | estone paynent schedule. And | saw
not hi ng about the schedule that was in any way
unusual or anything that woul d have prevented a
conpetent construction expert fromagetting to the
bott om of what was going on in that schedul e.

Q When you did the deep dive, in 2016, of
t he Westi nghouse schedul e, did you-all have conplete
access to all the detail ed schedul e data?

A | believe that we did.

Q Did you cone across anything with respect
to Westinghouse schedule information that you-all
didn't have or couldn't get, and that becane an
I ssue in the 2016 construction m | estone paynent
schedul e process?

A There were sone di scovery issues that
arose in the DRB along those lines, and | don't
recall the details of that precisely.

Q But on behalf of the owners in that
process, you had all the data you needed from
West i nghouse for a schedule and the budget to
determ ne the construction m | estone paynent
schedul e?

A W had -- there's always sonething nore
you can ask for, and we did ask for nore. W felt

we had a good handl e on the schedule sufficient to
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devel op our own construction m |l estone paynent
schedule. We hired a consultant at that tine for

t hat purpose, and he assisted us -- or they assisted
us in that effort.

So we felt -- felt that at the DRB
hearing, we had a well -defended proposal for the
construction m | estone paynent schedul e.

Q And who was the consultant you hired
during that process?
A Secretariat --

Q And they were asked --

A -- like the race horse.
Q -- to do what?
A Vel l, they were asked to assist in the

devel opnent of the construction m |l estone paynent
schedul e.

Q And what | evel of schedule did the owners
use for devel opi ng that construction m |l estone

paynent schedul e?

A | believe it was the Bechtel schedul e.

Q Fromthe report?

A No. Fromliving it, frominteracting with
various wtnesses and -- |'msorry.

Q You just said "Bechtel." Maybe you neant

West i nghouse.
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A Ch.

Q | asked: "What |evel of schedule did the
owners use for devel oping the construction m | estone
paynent schedul e?"

A Yeah, you're right. | did. | msspoke.
Thank you for catching that.

It was the Westinghouse schedule. You
couldn't do it with a level 2 schedul e, because the
construction mlestone paynent schedule attenpts to
tie paynment anmpunts to activities. And you woul dn't
have nearly enough activities froma |level 2
schedul e unl ess you wanted to have a dozen
m | estones, which would -- wasn't what anybody
want ed.

Q A level 2 schedule would only have about a

dozen points?

A No. Well, I'mtrying to give you an order
of magnitude. And -- and thank you for pointing
that out. | don't really nean to say that a level 2

schedul e only has a dozen points. But a |level 2
schedul e does not have the -- isn't fine-grained
enough to prepare a construction m | estone schedul e.
Q And so when, on behalf of the owners, you
wer e devel opi ng the construction m |l estone paynent

schedul e in 2016, you had access to the detail ed
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West i nghouse schedul e data?

A | understand that that's what -- that's
what was used as the basis for -- for both sides.
That is, both sides tied various paynents to
activities in the schedule. Wen | say

"activities," I'mtal king about specific activity
nunbers in the Westinghouse schedul e.

Q And in using the Westinghouse schedul e,
did you ever cone across or hear about or discuss
constrai ned dates?

A Constrai ned dates are nore or |ess taken
for granted. They always occur, because you're
trying to identify major mlestones on a project,
and you constrain the dates because you want to
under stand what -- whether you' re going to neet that
mlestone at the -- at the sonetines the prom sed
time period and sonetines just a target tinme period.
So you constrain the dates to figure out whether
you're going to neet that m |l estone.

That's ny principal experience wth
constrained dates. | suppose |'ve seen a schedul e
that didn't have them but | work primarily in the
power industry, and they are routinely used to

I dentify m | estones.

Q Did you have any specific experience wth
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constrained dates in this project?

A | think | |earned that Wstinghouse, |ike
any other contractor on a power project, had
constrained dates. | think I had that information a

| ong tinme ago.

Q Do you renenber any of the dates that were
constrained in the -- in the schedul e?
A | don't. | don't.

Q And when you want to use this conputer
algorithmto determ ne what the conmm ssioning date
or the substantial conpletion date would be, isn't
It true you have to release the constrai ned dates?

A | think, generally speaking, that's --
you' d want to release the dates and | et the schedul e
run in order to -- to avoid hiccups in the
conputations. That's ny understandi ng.

Q And do you know if that was done on this
project, the constrained dates were released to
determ ne the substantial conpletion dates?

A | don't know one way or the other. Again,
that would require nme to | ook under the hood. And I
don't keep Primavera on ny | aptop.

Q And do you know if --

A | used to. Wen | was | earning about

scheduling, | used to, but | don't anynore.

EveryWord, Inc. Court Reporting Page: 91 www.EveryWordInc.com

86¢ J0 26 9bed - 3-0/€-2102 # 39200 - 0SdOS - Wd §2:§ 92 4890100 8102 - A3 14 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q And do you know if in the context of
comng up with the construction m |l estone paynent
schedul e, whether the constrained dates in the
schedul e were rel eased?

A | don't renenber any discussion about it
one way or the other.

Q You, | think, are famliar with that
Bechtel had sone trouble getting information and
docunents about the project when they -- when they
started?

A That trouble actually began before they
started. That's when Westinghouse was asserting
that they would not give free access to -- to
i nf ormati on.

Q And do you know how Westi nghouse asserted
t hat ?

A Yes. They proposed a docunent that
enbodi ed the agreenent as to the way in which
I nformati on woul d be nade avail able and the uses to
which it woul d be put.

Q And how did that get resolved, if it ever
got resol ved?

A Vell, | don't actually renmenber if there
was a docunent executed, although it seens to ne

t here must have been. There -- a docunent was
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circul ated back and forth for sone nonths.

Q And do you know why SCE&G woul d not have
provi ded conpl ete access to all of its engineering
and schedul i ng docunents to Bechtel ?

A Oh, | was tal king about Westinghouse. |

have no reason to believe that the prem se of your

guestion is accurate. That is, you said, why didn't

SCE&G do sonething? | think they probably did.
That is, nore specifically, | think that they -- |
have no reason to believe that the owner did not
make avail able to Bechtel all of the information

t hat Bechtel requested as part of its assessnent.

Q So as far as you know, the only problens

with access to informati on, docunents, and data was

Wi th the consortium s cooperation with Bechtel ?

A Yes.

Q And the owners agreed to hire and pay for

t he Bechtel assessnent, right?

A Yes. Well, the owners agreed that | woul d

hire them and that they would -- that they would
fund the effort.

Q And who gave the approval to, you know,
make the hire?

A | can't think of an individual. The

agreenent was circulated. It was approved by the
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| awyers. Again, the four |awers that |'ve

mentioned all | ooked at that docunent. | don't know

who el se they consulted or showed the proposed
Pr of essi onal Services Agreenent to, but | was
authorized to retain Bechtel, and | did.

Q And bot h SCE&G and Sant ee Cooper approved
your hiring themand spending a mllion dollars on
t he assessnent, right?

A Yes.

Q Do you know why the Bechtel report was
wi thheld fromthe -- from ORS and the Public Service
Comm ssi on?

A Nobody at the ORS ever contacted ne about
the Bechtel report. | don't know and haven't
I nvesti gated whether the privileges that so clearly
attach to that docunent in the context of any
litigation with Wstinghouse would attach to that

docunent in the context of the ORS or anybody el se,

because | just have never had a situation where that
canme up. | don't know the | egal answer.
Al 1 was focused on was not providing it

to the contractor and in the litigation that | was
anticipating in the Southern District of New York.
Q And the -- you've told us this before, but

the 2015 EPC anendnent was finalized prior to the --
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even the Bechtel presentation was nade?

A No. The sequence is -- the docunent, the
form of the docunent, the agreenent in principle was
i n place as of Cctober 22nd, the date of the Bechtel
assessnent. It was not approved by the boards until
|later. So that's the chronology, as | renenber it.

Q And -- but it was within days of the
presentation that the EPC contract was executed,
right? | nmean, it was executed in October 2015, so

it couldn't have been nore than a week.

A You nean the amendnent to the EPC
contract.

Q The amendnent.

A It is true that shortly after the oral

presentation by Bechtel on October 22nd, the boards
approved the -- the anmendnent. | don't think
West i nghouse approved it until much later. It may
even have been the end of the year.

You understand there was a | ot of novenent
of the pieces on the chessboard associated with that
agreenent. And getting that done took sone nonths,
as | renenber it.

For instance, Westinghouse bought
Stone & Webster, and CB& was rel eased, and Fl uor

was brought in as a consultant. So those are the
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pi eces on the chessboard |I'mtal king about.

| think that took, if | had to guess, |I'd
say the end of Decenber, but |'mnot sure when that
all happened. But there had to be both -- all of
t hose pieces had to be in place before the agreenent
was -- was formally effective. It nmay have been
signed in QOctober but not effective until approved,
Is the way | renenber it.

But if you'd give ne back ny docunents, |
could give you a better answer, but you apparently
don't want to do that.

Q The EPC anmendnent had the -- had the
effect of, seens |ike, of underm ning the useful ness
of the assessnent or the report for any potenti al
litigation against the consortium isn't that right?

A The rel ati onshi p between the Cctober 2015
amendnent and the Bechtel assessnment is real, but
it's conplicated. And | can't assent to what you
sai d as being accurate.

Q And you already told us the EPC anendnent
resol ved all known cl ai ns.

A Right, but it created new -- it created
possibilities for new ones.

Q Possi bility of future clains under the EPC

anendnent ?
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A Yeah. That's the $900 mllion in

| i qui dated damages is what |I'mtal king about. You

know what |i qui dated damages are, right? Liquidated

damages are damages that typically are agreed to be
paid to the owner for the contractor's late
conpl eti on.

We had new conpl etion dates in that
Cct ober anmendnent. That's why | say it's
conplicated. W had new conpl etion dates, but we
had a possibility of as nuch as 920-sone mllion
dollars worth of l|iquidated damages if the -- if
West i nghouse didn't neet those new dates.

So the chance of litigation -- frankly,
the likelihood, the near certainty of litigation
occurred to ne within a few nonths of that
agreenent. There was a certain euphoria when we got
t he agreenent signed and all that, "Ch, we've
resolved all these clains."” But, you know, the next
day dawns and you have to | ook ahead, and we did.

Q So the EPC anendnent's approval, as of
that date, there were no owner clains agai nst the
consortiunf

A No. Again, if you' d hand ne back your
docunents, | could read to you the | anguage so that

the record was clear and ny testinony was accur ate.
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MR M RICHARDSON: Hand that back to him
( handi ng) .
BY MR M Rl CHARDSON:
Q Please let nme know if that's not the right

docunent that you' re asking for.

A That's not the right docunent |'m asking
for. Ch, wait. I'msorry. It is. It is the right
docunent .

Q kay.

A | apol ogi ze.

Q | think we just want to be clear that I'm

under standi ng you, that at the tine of the EPC
anendnent approval, there were no owner clains
agai nst the consortium

A What the agreenent says is that it gives a
list of itenms A through H then goes on to say
that's not an exhaustive list of all clains,
di sputes, and anounts that are satisfied by this
Qct ober 2015 anendnent. |t being the parties'
i ntent that all disputes outstandi ng under the EPC
agreenent or concerning the project as of the
effective tine are settled and resol ved. By way of
further clarifications under this Cctober 2015
anendnent, the parties waive and settle any and all

clains currently pending or threatened by either
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party agai nst the other party, and of any and all
clains currently known or reasonably foreseeabl e by
either party against the other party.

So that's fairly broad, but that's what
t he agreenent provided.

Q And where are you reading fromin the
agreenent ?

A That's page 2, the bottom of the page,
par agr aph 3.

Q Thank you.

And after reading that, you can -- you can
confirmwhat |'masking, that at the tine right
after the EPC anendnent approval, the owner had no
current clains against the consortium right?

A The -- yeah, but that the approval -- and
this does also clarify for nme the effective tine of
t he agreenent.

And paragraph 1, page 1 of the agreenent
says: "The parties agree that this October 2015
anendnment will be a binding obligation between the

owner and Westinghouse upon approval of the boards

of directors of both owners" -- so that would be
Sant ee Cooper and SCANA -- "and the authorization of
the board of SCPSA, " which is the -- I'msorry.

That is --
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Q Sant ee Cooper.

A Sant ee Cooper -- "for its managenent to
execute the necessary docunentation and execution of
t hose docunents.”

So that's one of the special agency
agreenents that | referred to before.

"Whi ch shall becone effective upon the
consunmati on of the transaction. And in the event
it's not" -- I"'msorry. "In the event the
transaction is not consummated by March 31, 2016,
this COctober 2015 amendnent shall be null and void
in all respects.”

So there were other issues that needed to
be resol ved. Westinghouse's board of directors had
to approve this, and Westinghouse's board of
directors wasn't going to approve it until all these
ot her pieces were in place. That is, that there was
a closing of the purchase of Stone & Webster from
CB&, CB&l is released, and so forth and so on.

Q And when did that occur?

A | don't have that date in ny head. |
think it was the end of the year.

Q And -- but we know it occurred?

A Ch, there's no question about that.

Q So the Cctober 2015 EPC anmendnent was not
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1| only approved and executed, but al so becane

2| effective in 2015, right?

3 A Wll, it's assumng that it was done by

41 the end of the year. And | do assune that, but |

5| don't know that. Then yes, assum ng that all of

6| these approvals were given and the effective tine

71 was in 2015, then the rel ease, yes, would have been
8| in 2015.

9 Q And the release is what we tal ked about
10 | before, all known disputes, waiving and settling all
11 | disputes, including those reasonably foreseeabl e?
12 A Yeah. It's the -- it's the disputes

13 | specified in paragraph 3 on page 2 of the

14 | Cct ober 2015 anendnent.

15 Q And any new clains or problens that

16 | occurred anong the owners and the consortium

17 | woul dn't have been part of the Bechtel assessnent
18 | that was conpleted in 2015, would it?

19 A Wl l, there were retrospective and

20 | prospective aspects of the Bechtel report, that is,
21 | backward-1 ooki ng and forward-Iooking. Certainly the
22 | schedul e assessnent was forward-I|ooking. Sone

23 | aspects of the criticismof managenent had both

24 | backwar d-1 ooki ng and forward-| ooking inplications.

25 So | guess | wouldn't assent to your
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guestions. It oversinplifies.
Q So how woul d you use the Bechtel
assessnment in a -- in a dispute that arose after the

effective date of the 2015 EPC anendnent ?

A The Bechtel assessnent that | thought that
| was going to get when they were retained in July
woul d have been an anal ysis of schedul e that woul d
have enabled nme to respond to any -- any cl ains that
West i nghouse raised, as well as the clains that were
pending at that tine concerning delays to the
proj ect.

So the -- it's going to be really hard for
me to answer your question about what use | planned
to put to the Bechtel report unless we have sone
clarity about when, because in May, we all thought
that it was going to be an assessnent and we didn't
want it to be discoverable. And | saw it as an
opportunity to gain information that would be useful
I n addressing sone of the disputes that were on the
table at that tine.

When the -- by the tine the oral

presentation was made, |, frankly, didn't have nuch
I nterest in what Bechtel had to say. | didn't
attend the presentation, although |I listened in for

atinm, abrief tine. And as we nove forward in the

EveryWord, Inc. Court Reporting Page: 102 www.EveryWordInc.com

86¢ J0 €01 9bed - 3-0/€-210Z # 194900 - DSOS - Wd G2:§ 92 4890100 810Z - A3 14 ATIVOINOY L0313



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

cal endar, the schedul e assessnent becane nore and
nore concerning to ne if it were to be discovered in
a future dispute, because of comments that are nade
wth very little accessibility and information, very
little time, not enough noney, not enough resources
to do a proper investigation.

So | was concerned that an anal ysis that
t hey thensel ves characterize as prelimnary could be
used in future disputes after -- not disputes that
were resol ved here, obviously. But | was brought
in, as | understood it, because of ny training and
experience in these matters. And ny training and
experience told ne you need to think about being in
a courtroomin southern Manhattan in 2021-2022.

What are the issues that are going to arise? Wat's
going to matter to you and to your clients in that
litigation?

And that's -- and that affected ny view of
the uses of the Bechtel report. So as you nove
along in tine, ny view of the Bechtel report
changed, but | didn't know what it was. \Wat |
hoped it was going to be useful was one thing. Wen
| finally got it, it was another thing. And then as
we nove further in the calendar, it becane a third

t hi ng.
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Q The Bechtel findings on schedule were a
big problemfor the project with the PSC, wasn't it?

A | have no idea. | don't know why it would
be.

Q You don't know that information given to
the owners that suggests that the substanti al
conpletion dates were years later than they were
telling the PSC, and that it was part of the
approved schedule, would be a problemfor the
proj ect?

A | f sonmeone wal ked up to ne on the street
and said, "Hey, your project is going to be late,"
I's that sonething that | think is significant,
should -- should give sone credibility to the point
that | go around to regulators and tell thenf? No.

Now, Bechtel did a |lot nore than that, but
frankly, to nme, their nmethodol ogy neant that that
was little nore than soneone tapping ne on the
shoul der and saying, "You know, all these new plants
are late. You're going to be late."

Q Did you know or did soneone at SCE&G or
Sant ee Cooper -- probably just SCE&G -- tell you
that the substantial conpletion dates needed to be
in no later than 2020 in order for the production

tax credits to be realized for this project?
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A Oh, sure. | knew all about the production
tax credits. There's also -- | also knew that there
was effort afoot to nove that date backward. And |
think that Vogtle's either achieved that or is

wor ki ng on that.

So, you know, |I'mnot sure -- yeah, | knew
t hat .

Q kay. It made it sound like you didn't --
you didn't -- you didn't think that the dates noving
had any inpact on the project. | just wanted to
make sure.

A The dates didn't nove.

Q kay.

A VWhat you're referring to is sone
assessnent with an unreliable nmethodol ogy suggesting
that the dates would nove. On the other hand, we
have one of the Marquis nanmes -- it used to be the
Mar qui s nane before the bankruptcy -- commtting to
up $900 million behind the date that they had just
commtted to.

So which one has nore validity in ny m nd?
Vel |, obviously the Westinghouse dates that were
backed up by these |iquidated damages prom ses had
much nore validity than sonme guess from-- from

Bechtel. By the way, | say "guess" as a shorthand,
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because | gave you what | think is a detail ed
response on the Bechtel nethodology. It was nore
than a guess, but their nethodology tells ne it
wasn't nuch nore than a guess.

Q Are you famliar wiwth the 2017 schedul e
anal ysi s post bankruptcy done by SCE&G?

A No.

Q Are you aware that SCE&G actually
confirmed the schedul e that Bechtel suggested was
the case and showed that Westinghouse's schedul e was
not reliable?

A | have not heard anythi ng about that.

Theref ore, whatever representation you' re making

about what's in that, | can't affirmor disagree
with.

Q |'"'mjust wondering if you are aware of any
of that.

A | don't know if that's an accurate

statenent, and | have no informati on about any
post - bankrupt cy schedul e anal ysi s.

MR M RICHARDSON: Can | have that
Conpl ai nt, Federal Conplaint, the first thing
you showed ne this norning that you were trying
to get the nanmes off of?

You were getting the nanes off of it.
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THE COURT REPORTER  (Handing.)
BY MR M Rl CHARDSON:

Q Do you know Ms. Iris Giffin?

A It seens to me |'ve net an Iris sonmewhere
along the line, but I"'mnot sure if that's your
lris.

Q She's the CFO of SCANA.

A Ch, no, then -- was she previously on

t heir board?

Q | don't know.

A kay. Well, | can't think when | would
have nmet her in her current position. | wouldn't
have, in fact. M last dealings with -- well, it

predates her, ny last dealings wth those parties.

Q You tal ked about earlier being involved
w th Westinghouse in July, three days of neetings in
July of 20177

A | did, yes.

Q Did you all have any conversations at that
ti me about the schedul e?

A | don't recall any. The purpose was to
hire them as a professional to provide support. And
| don't renmenber -- they were not conmtting to a
schedul e in that docunent, and | don't renmenber a

schedul e bei ng di scussed.
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Q Who decided to renove the schedul e
assessnent fromthe Bechtel report?

A Vel |, there was sone suggestion that
the -- that there be two reports. And the history
of it was that | proposed sone edits to the report
because | thought those edits would be -- were, A
| naccurate, done with -- that is, the edited
material was inaccurate, was done with insufficient
time and insufficient resources and insufficient
access to information, and -- and was critical and
coul d be damaging to any eventual |itigation between
t he owner and the contractor.

So | suggested those edits. And the back
and forth between Bechtel and ne with invol venent of
the client, it was agreed that they would do two
reports, one of which was the schedul e assessnent,
and the other addressed the project assessnent.

Q And in those edits that you proposed, did
anybody el se contribute to those edits or tell you
to make those edits?

A The initial version of those edits were
done by ne and ne al one.

Q Are those the ones to the Novenber 12th
draft report that you sent on -- you know, that had

all the blackout on the draft report?
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1 A My edits were submtted to Bechtel with

2| redactions in their -- in their draft report, and

3| they had bl ackouts, yes.

4 Q Did you do any other edits than those

5| redactions essentially?

6 A The only edits that | sent to Bechtel were
7| done once in a document that would use the entire

8 | assessnent as the base docunent, and then had

9| blackouts of -- of suggested edits.

10 Q And you were solely responsible for those
11| edits?

12 A Yes.

13 Q And no one at SCE&G told you to renove the

14 | schedul e assessnent fromthe report?

15 A No one told ne to do it, no.

16 Q Did you discuss it with anyone at SCE&G or
17 | SCANA?

18 A | know t hat SCANA was aware of two

19 | reports, and that there would be a schedul e report

20 and a -- I'msorry. | know that Santee Cooper was
21 | aware because -- but | don't know that fromny
22 | menory. | know that froma docunent that -- that's

23| in ny production in which Bechtel is advising MKke
24| Baxley directly that the two reports had been sent

25 to ne.
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Q And did Steve Byrne ask you to -- to
renove material fromthe draft Bechtel report?

A | don't recall Steve Byrne giving any
di rection about the content of the draft report.

Q Did anybody at SCE&G ask you to either
soften or take out |anguage critical of the owners’
proj ect managenent ?

A | don't recall anybody giving ne a
direction to do that. | was -- | understood that |
was aut horized to nmake edits, as | would nornmally
do, to a -- tothis report in order to address the
di scovery issue.

As you know, the federal rules categorize
experts into two groupings, the testifying experts
and non-testifying experts.

An issue that has been very in the fore --
in the forefront of nmy thinking for years has been
what you do with testifying experts, and are those
draft reports discoverable. But as you probably
know, in 2010, there was an anmendnent to the federal
rules that -- that said that those draft reports
were not discoverable, in essence cl oaking
I nteraction between attorneys and testifying experts
with privilege.

As to non-testifying experts, there's an
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absolute privilege. They don't even need to be
I denti fied.

| was concerned, though, that with -- if

this report were circulated, it would eventually get

out. So | wanted to edit the report so that it

woul d not danmage the owner in the eventual

litigation. And it was known that | was doing that.

But there was -- in the initial edits, there was no

direction, there was nobody at ny side telling ne,
"Delete this,"” and there was nobody who said, even
in general terns, "Delete this."
| understood that | was authorized as

counsel to identify things that | thought woul d be,
A, incorrect or msleading or based upon
i nsufficient information that coul d possibly be
damaging to the owner in future litigation, and
that's what | did.

Q And who did you provide drafts of the
Bechtel -- the draft Bechtel report to?

A Martyn Daw.

Q Vel l, he's at Bechtel, right?

A Yeah. He's the one | sent ny notes to,
right.

Q ' m aski ng who -- when you got the draft

report, who did you provide it to?
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A You know, | don't know who all | did it to
because | haven't gone through to try to identify
fromthe e-mails. And | -- this is one of those
situations where ny nenory of what | did with the
report doesn't give ne those kinds of details.

| could sit down and go through the
e-mail s one by one and puzzle that out because |
feel certain that it went by e-mail, but | don't

know who it was.

Q Did you circle it -- circulate it to
anyone?
A It was narrowWy distributed, but | don't

remenber exactly to whom or when.

Q And if you had provided it to soneone at
SCE&G, woul d you have al so provided the draft report
to Sant ee Cooper?

A | don't think |I ever provided any
significant information to one of ny clients and not
provide it to the other. So ny belief is that both
clients had -- if | had circulated the draft report,
that is, the draft report prior to ny proposed
edits, it would have gone to both parties. But |
just don't knowif | did that or when | did that, if
| did.

Q And who with the client, either of the
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1| owners, did you discuss the draft Bechtel report

2| with?

3 A | discussed it with both clients.

4 Q And who at those clients?

5 A There would -- it would certainly have

6| been the four lawers, but I think others, the
7| executives.

8 Q And the four |awers woul d be Baxl ey,
9| Pelcher, Lindsay, and Bynunf

10 A Yes.
11 Q And t he executives woul d have been whon?
12 A Well, | know Lonnie Carter and Kevin Marsh

13| were aware of the draft report, and I woul d have

14| had -- did have discussions with them about that.

15 | There were other people who attended neetings, in

16 | and out, or participated in discussions, but | have
17| less clarity about exactly which others.

18 Q And what about Steve Byrne? D d you have
19 | discussions with himabout the draft Bechtel report?
20 A You know, | don't actually renenber a

21 | discussion with Steve Byrne about the draft report,
22 | but he may have been in a neeting where we di scussed
23| it.

24 Q What about Jimy Addi son? Did you discuss
25| the draft Bechtel report with hinf
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A It's less likely that | discussed it with
Ji my Addi son, because he didn't attend as many
proj ect neetings as others.

Q And how di d you have these discussions
about the draft Bechtel report? Ws it over the
phone, by e-nmail, or in-person neetings?

A Al'l of those.

Q And did you have any of those discussions,
nmeetings, or calls prior to your providing the edits
to M. Daw?

A Yes.

Q And what were the discussions about
maki ng changes to the report?

A Vel l, just would we nake changes or woul d
we circulate the draft report inits raw form

Q And was there any di scussions about
specific edits?

A | don't recall anybody giving ne direction
about what to take out or what to leave in from--
fromthe draft report.

Q Did you all have discussions at that point
about not having a report?

A Yes, there was sone discussion about, A,
not having a report at all, and then once the draft

report cane out, about not ever putting it in final.
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Q And who didn't want a report at all?

A Wll, it changed. This was a fluid
situati on where people were taking different
positions sonetinmes wthin the sane week, where they
woul d say, "OCh, we want everybody to have the draft.
Ch, we want -- we want only the attorneys to | ook at
it. Oh, we want -- we want it because our board
wants it. Oh, we don't want it at all because we
think that it's nooted and not worth anything."

So peopl e were changi ng positions in ways
that were very confusing to ne. And when | say

"confusing," I'mtrying to do what the client wants
to do. | nmake a recomendation. My reconmendation
was to edit the report. And then I'mgetting
conflicting information fromthe client. 1've got
two clients, and even within the clients there nay
have been di sagreenent and people were shifting

positions. And | might get direction from one

person at Santee Cooper, but sone other direction

86¢ J0 91| 9bed - 3-0/€-210Z # 194900 - 9SS - Wd §2:§ 92 4290100 810Z - A3 14 ATIVOINOYLO3 13

from sonebody el se at Sant ee Cooper.

So it was a fluid situation and confusi ng
and difficult to sunmarize in the way that | know
you' d like ne to.

Q How di d you deci de what to do?

A | followed ny normal practice, which |
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understood | was authorized to do, which was to send
back nmy edits to Bechtel.

Q Did you get any clarity fromthe clients
at that stage?

A No. If by "clarity"” you nean take out
this sentence, |eave in that sentence, take out this
par agraph, leave in this finding, there was no
itemby-item line-by-line direction fromthe owner.

The owner, having worked with nme now f or
sone four years, trusted ne to nake the proper
j udgnment about what would be best to renove if we
were ever to face litigation with the contractor.
MR M RICHARDSON: Let's stick with your
recomendati on or request and take a break for
| unch, if that suits.
THE W TNESS: kay.
THE VI DEOGRAPHER: The tine is
approximately 12:07. W are off the record.
(Recess in the proceedings from 12: 07
to 1:11.)
(Response to Mdtion to Conpel
Di scovery Responses and Production by
SCE&G and Dom ni on Energy marked Weni ck
Exhi bit Nunber 2 for identification.)
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THE VI DEOGRAPHER: The tine is
approximately 1:11. W're back on the record.
Counsel, you may proceed.

BY MR M RI CHARDSON:

Q M. Wenick, | want to talk a little bit
about the D spute Resolution Board claimthat was
back in -- made in -- | think it was filed in
August 1 of 2016.

Do you renenber that you needed additi onal

time to repair and file that claimabout the
m | est one schedul e?

A Addi tional tinme beyond what?

Q To file the claim It was -- it
I nvol ved -- an extension was needed, so additional
paynent had to be nade in kind of the --

A | have no idea what you're tal king about.

Q kay. Tell me -- tell us what Secretari at
was -- or what specifically was the construction
m | est one paynent schedul e they were asked to
consult on?

A They were asked to devel op one with the
assistance fromthe fol ks at Jenkinsville.

Q And Jenkinsville is --

A That's the site of the plant.
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Q The new nucl ear group?

A ' msorry.

Q The new nucl ear group?

A Yeah. 1've heard themreferred to as the
NND group, | guess, New Nucl ear Devel opnent,

per haps, but NND group at Jenkinsville.

Q Did Secretariat have some work on a cash
fl ow schedul e or a cash flow curve?

A There were various cash flow curves that
were in play, and Secretariat may have contri buted
to one of them or nore.

Q Do you know that during that process of
the Di spute Resolution Board, in setting the
construction m |l estone paynent plan, that -- and as
part of the EPC contract and fixed price option,

t hat Westi nghouse had accepted financi al
responsibility for cost overruns?

A | know that Westinghouse accepted
financial responsibility for any costs in excess of
the fixed price once the fixed price option was
exerci sed.

Q And did you also realize that that
inplicated the financial viability of Wstinghouse
goi ng forward?

A | had no reason to believe that when we --
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when we negotiated that docunent.

Q Al right. But I'mtalking about in --
during the Di spute Resolution Board in setting the
construction m |l estone paynent schedule in 2016.

A kay. And what is your question?

Q Did you know that your clients expected
t hat Westi nghouse woul d be cash short?

A What | knew was that we were notivated to
structure the m|l estone paynent schedul e so that
only actual costs would be covered. That's one.
And, two, that the contract proceeds would not be
exhausted before the end.

Q Al right. And that is essentially the
benefit of the bargain for the owners, right, in the
EPC anendnent, the fixed price option that you're

t al ki ng about ?

A Wll, it creates a ot of benefits to the
owner of the -- of the EPC anendnent and fixed price
options. It's a |lengthy docunent. W resolved

claims; we instituted a DRB; we increased the
| i qui dat ed damages; and we had the option,
subsequent to the anendnent, to fix the price of the
contract going forward.
Q And did you understand that, because of

t hat anmendnent and the fixed price option, that
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West i nghouse may be cash short at sone point in the

execution of the contract?

A Vell, it was either that or the owner
pays -- paid nore noney. | nean, it's one or the
other. [It's a zero-sumgane. Either they run out

of noney at the end or the owner steps forward and
funds nore. But that's what fixed price is all
about .

Contractors apparently are in the business
of giving fixed prices, knowng that if they can't
conplete the project for that fixed price, they're
going to go into their pocket.

Q Yes. And did you know that your clients
knew t hat al nbst under every scenari o, that
West i nghouse was going to cone out cash short under
t hat arrangenent?

A That's contrary to what | know. \What |
know is that there were a nunber of projections of
cost based upon different assunptions, sone of which
woul d be in excess of the fixed price and sone woul d
not .

Q So you're not aware that your clients said
that the owners project the total cost of the
building -- of building the units is greater than

the cost of the option, and that's why the owners
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are electing the fixed price option?

A What | told you is what | know, that there
were a nunber of projections using the forner
paynent regi ne, where there were four conponents,
four buckets: Fixed price, firmprice, target
price, and T&M Those are the four buckets.

And there were a nunber of ways of | ooking
at the costs going forward using those four buckets.
And we -- and | saw conparisons run of that with a
fixed price option. And the owners' conclusion was
the fixed price option was superior, which is why
they elected it. Indeed if they had concl uded t hat
t hey woul d pay nore noney on the fixed price option,
| would think that the boards would not have
appr oved.

Q And was Secretariat running the cash fl ow
nodel s for the owners to nake that concl usion?

A The cash flow nodels that you -- that were
run in October of 2015 and before that preceded
Secretariat's engagenent. So no, they were not
involved in the -- in the projections that led to
the evaluation and ultimte approval of the Cctober
amendnent .

Q But in terns of exercising the fixed price

option, that actually occurred in 2016, didn't it?
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A That's when it was actually exercised, but
the -- the agreenent with the option was eval uat ed
wel |l before that. It was eval uated when the

agreenent was entered into in Cctober of 2015.

Q And circunst ances change between the year
t hat passed, between when the EPC anendnent was
negoti ated and agreed upon and when the fixed price
option was actually exercised, didn't it?

A Not hi ng particularly conmes to mnd that
occurred in that interimbetween the exercise of the
fixed price option and the COctober 2015 anendnent.
If you tell ne what you have in mnd, I'll tell you
whether | think that affected the issue.

Q For exanple, the owners were paying
$100 million a nmonth, including beyond the nunber of
nonths that were in the EPC or the interim
agr eenent .

A But that's not -- that's not a change.
That was contenplated in the Cctober anendnent.

Q Five nonths were contenplated in the -- in
t he Cctober anendnent, correct?

A | don't know. You still have the -- no,
you don't. Actually, | have it here, so I can
answer that question.

| do believe that the tine period set
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forth in the -- in the anendnent was exceeded, and
therefore the fixed price paynents were extended,
because there was nothing to put in its place. But
| can tell you in a mnute how many nonths, if that
matters to you.

It's six nonths fromthe effective tine.

So that would take you -- | believe the first

paynent was January, so that would take you to June.

Q Right. And do you know how many paynents
were made?

A | don't know, but | think the fixed price
opti on was exercised before you got to the end of
that six nmonths. | think it had to be. | think it
was, in any case.

Q And did it go into effect before the DRB
ruling in -- in late fall of 20167

A Yeah, by -- | don't know -- six nonths or
so.

Q When did you learn that Westinghouse was
havi ng financial difficulties?

A That was disputed up until the tinme they
filed bankruptcy. People trying to run a business
often di spute any runors of financial hardship until
the facts are indisputable.

So | didn't -- you said when did | know
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they had financial hardships? | knew it when they
filed bankruptcy.

When did | suspect it? Well, sonetine
before that, but | can't put a date on it.

Q And when you | ooked up the paynents in the
EPC anendnent, what -- were you in paragraph 12?
A You shoul d have asked ne a m nute ago.

Yeah, paragraph 12 on the bottom of page 4
nmentions that if the parties fail to agree to a
construction mlestone paynent schedule by the date
that is six nonths fromthe effective tine.

Now, | think the effective tinme was when
t he Westi nghouse board approved the Cctober
amendnment, which | believe occurred at the end of
Decenber. And then there were paynents in January,
February, March, April, My, and June. Those are
your six nonths. So that is the tinme that the
matter then becane ripe for referral to the DRB. So
t hat woul d be anot her 60 days. So that would be the
end of August, right? End of July, end of August.
And the DRB hearings were held the begi nning of
Sept enber .

So | think that's nore or |ess what was
contenpl ated. What happened i s what was

cont enpl at ed.
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Q The parties contenpl ated nmaki ng nore of
t hose $100 million a nonth paynments than was in the
contract?

A What the parties contenplated was that if
the parties did not agree to a construction
m | est one paynent schedule within six nonths, the
matter would be referred to the DRB within 60 days.
And that's what was contenpl at ed.

Q And what do you think was contenpl at ed
about a delay in the decision by the DRB on the
construction mlestone paynent schedule for the
nont hly paynent s?

A | don't think that's addressed in this
agreenent, and that wasn't the focus of ny review

Q Were you involved in that issue while the
DRB cl ai ns and deci si ons were goi ng on?

A If by "that issue" you nean the
continuation of paynent -- is that the issue you
mean?

Q Yes.

A | was involved in discussions about
continuing to pay. And it was -- the commbn sense
approach is that if a contractor's out there
continuing to work, and spending tens of mllions,

per haps hundreds of mllions of dollars a nonth,
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1| maybe the owner ought to continue to pay themuntil
2| sone alternative nmechanismwas put in place. |

3| think that commobn sense approach was adopt ed.

4 Q And were you aware that Westinghouse was
5| continuing and refusing to give any neani ngf ul

6 | construction project expenditure information over

7| that six-nonth period?

8 A NND was di ssatisfied with the amount of

9| information. They were giving -- Westinghouse was

10 | giving the information that Wstinghouse wanted to

11 | give, and NND, and eventually |, wanted to have
12 nor e.
13 Q And you and the owners did not get that

14 | additional expenditure information from

15 | Westinghouse?

16 A Through the DRB process, we did gain sone
17 | additional information than what we first got. W
18 | didn't have full transparency into their books.

19 Q Did you all think that Wstinghouse was
20 | negotiating in good faith during that tinme?

21 A Bad faith is not a claimthat | |evel

22| lightly. They were doing what they thought was in
23| their best interest. The owner was doi ng what they
24 | thought was in the owner's best interest. Sonetines

25| the elbows got sharp, but |I'mnot sure that bad
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faith is sonething that | woul d adopt certainly in
hi ndsi ght .

Q You woul d not adopt that even in
hi ndsi ght ?

A Yeah, | wouldn't really adopt that in
hindsight. | think -- | think -- | think
West i nghouse was surprised by their own financi al
condi ti on.

Q They were -- they were refusing to provide
you all information they'd agreed to provide you
during this process; isn't that right?

A The agreenent wasn't -- | would say it's
not right, because | don't think there was an
agreenent that was -- that had sufficient clarity
that it could be enforced. Had there been an
agreenent with sufficient clarity to be enforced, we
woul d have requested the DRB to enforce it.

Now, that doesn't nean that we didn't
conplain that we didn't have enough information. W
did. W wanted to conplete the transparency
concerni ng Westi nghouse's expenditures and their
projections, and we didn't have conplete
t ransparency.
Q But you all knew that in the first six

nont hs of 2016, that the owners had paid
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1] $600 nillion to Westinghouse, right?

2 A That's the math, six tinmes 100, 000.

3 Q And do you know what the construction

4 | progress over the sane period was?

5 A That was al so di sputed. Westinghouse had
6| their record of what it was. W had a conflicting

7| record that showed | ess progress.

8 Q And even during this interimperiod, the

9| failure to neet mlestones neant that they didn't --
10 | shouldn't be paid even the $100 mllion; isn't that
11| right?

12 A There were no nilestones. So when you say
13| their failure to neet mlestones, that question

14 | doesn't nmake any sense to ne. Can you clarify that?
15 Q Yes. For the June billing period, the

16 | owners had accepted Westinghouse's m | est ones and

17 | paynent schedul e, which had 27 m | estones, and

18 | requested a paynment of $156 million for the nonth.

19| Are you famliar with that?

20 A | -- 1 don't -- no, I"'mnot. | don't --
21| well, | was famliar with it at the tine. | don't
22| recall it. | don't know what you're tal king about.
23 Q kay. And then were you aware that only

24 | four of those 27 were conpleted, which would have

25| meant a paynent of just $23 mllion?
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A Are you tal king about an eval uati on done

of those paynents in hindsight or are you talking
about what was known in June or July of 20157

Q When the invoicing occurred in June of
2016.

A kay. And you're saying that when the

Il nvoi ci ng occurred in June of 2015, soneone said,

"Hey, Westinghouse is behind schedule. W shoul dn't

pay them?
Q That's right. June of 2016.

A Yeah, okay. They may have.

Q And were you aware at that tine that even

t hough the EPC anended contract had been in effect
for at | east six nonths, that, you know, that that
rate of progress neant that the construction
schedul e had slipped al ready?

A Nobody knew that. That was -- that was
un -- well, 1t was unknown and unknowabl e. There
wer e changes nmade to nmanagenent that -- and hope
sprang eternal.

Q And if your clients were, nmaybe not
I ncl udi ng you, but having those precise
conversations, it's just that you weren't part of
that. You just didn't know that those were the

ci rcunst ances?
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1 A | know that | was involved in discussions
2| about the m |l estone paynent schedule. The owner was
3| commtted to -- under the agreenent, was conmtted

41 to pay the first six paynents.

5 "' mnot aware of any circunstances under

6| which the owner could have said, "Well, despite

7| agreeing to pay six paynments of $100, 000, |'m not

8| going to do it because you're not nmaking sufficient
9 progress."

10 There's just no contractual basis for

11| doing that. And as conplicated as construction |aw
12| can be, it all cones down to the contract. And this
13| was an executed anendnent.

14 Q Were you aware that during this tine, in
15 | mdsummer 2016, that Westinghouse told your clients,
16 | the owners, that it was in a condition of financial
17| extrem s on the project?

18 A No, and that's -- and |I don't know if

19| that's true. And whether it's true or not, no one
20| ever told ne that.

21 Q What did you hear about Westinghouse's

22| financial difficulties in 20157

23 A Which -- what difficulties are you tal king
24 | about?

25 Q Cash fl ow probl ens, you know, in
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particular, you know, the project that it had
undertaken as being a loss |eader for it to be a
nucl ear -- new nucl ear construction conpany.

A VWhat | know i s that Westinghouse
repeatedly said, including under oath, that they
woul d finish the project; that if there were | osses,
t hey woul d absorb them but they were committed to
the plant. They were marketing the plant abroad.
They were -- they had a very profitable refueling
operation going that relied on a certain -- well,
that woul d benefit froma certain backl og of
exi sting AP1000 pl ants.

So they repeatedly said, as | say, and
I ncl udi ng under oath, that they were conmtted to
performng. They also said that, "The nore you pay

us per nonth, the nore work we can do,"” which again
Is logical. They didn't want to dip into their
pocket any earlier than necessary.

Q And so were you aware that even though
they were hopeful and willing to -- and said they
were wlling to bear financial |osses on this
project, were you aware that they had financi al
difficulties as a firmthat would allow themto

actually realize, you know, their hope?

A | didn't have any concerns about their
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1| financial condition until -- until | heard about

2| Toshiba, which had -- and I"'msorry if | say it in a
3| funny way. | learned to say that on this job. Like
4| everybody else, |I've always said "Toshi ba," but

5| apparently that |ine over the O neans you enphasi ze
6| it, so | picked up that habit.

7 But when Toshi ba devel oped a whol e series
8| of problens with other divisions, that's when |

9| personally becane concerned about the ability of

10 | Westinghouse to go forward. Up till then, |

11 | thought, well, you've got another househol d nane.

12 | You have Westinghouse first, and now you' ve got

13 | Toshiba. And plus, there are Japanese cul tural

14 | issues that cone into play that suggested to ne

15| personally that -- that they would stick it out,

16 | even if it neant paying nore than the fixed price.

17 When Toshi ba started having problens with
18 | other divisions, then | began to be concerned.

19 Q And when did you | earn about Toshiba's

20 financial difficulties?

21 A Oh, | don't know, but it's inall -- it's
221 in all the papers. Again, you can go back and | ook
23| it up. | suspect it was the very begi nning of 2017.

24 | That seens to be about right.

25 Q Are you referring to the accounting
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scandal s that becane public?

A Vel l, there were accounting scandals, but
t hose accounting scandals revealed a problemwth
the financial condition of the conpany. And people
don't -- | nean, you can refer to it offhandedly as
an accounting scandal, but what it really was was
the divisions were losing noney at a rapid rate.

And that caused ne to be concerned -- and

| think it was in the beginning of 2017 -- about
whet her Westi nghouse woul d stick around, either

because they'd be sold off or Toshi ba would be

rai di ng Westi nghouse. Those would all -- that's all

specul ation, by the way, but that was ny
specul ati on.

Q And when you started to becone personally
concerned about Westinghouse's financial viability
and sticking around, did you do anything with the
owners about that?

A Vell, | know eventually the owners hired
bankrupt cy counsel .

Q And who did they hire?

A Reed Smith, the Pittsburgh -- their
flagship is Pittsburgh, although they're a national
firmthese days. And they hired sone -- you know,

sone people out of Reed Smth.
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Q And do you renenber when that was?

A | don't.

Q Were you involved in that at all?

A | was.

Q Did you secure bankruptcy counsel for the
owner s?

A If by "secure,” did |l -- did | call around

and interview? Yes, | did. But | didn't retain
them which is inplied by the term "secure."
Qobvi ously, they were retained by the owners.

Q And did you point themto Reed Smth?

A Yeah, | recomended Reed Smth after --
after looking around. W -- first of all, we
t hought that they would file in Pittsburgh, so that
was the first thing, because Wstinghouse is
traditionally a Pittsburgh conpany, and their main
office is -- was still in Cranberry Township, just
north of Pittsburgh. So we thought that they would
file there or in New York.

The people at Reed Smith that | spoke to
wer e experienced in both venues. They ended up
filing in New York. But yeah, that was ny
recomrendat i on.

Q And did you all -- in discussing the EPC

anmendnent, did you-all tal k about the Westinghouse's
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1| financial security?

2 A No. That was -- no one nentioned it in ny
3| presence, and that was the farthest thing fromny

41 mnd.

5 Again, | grew up in the Pittsburgh area.

6| Westinghouse to ne was |ike Coke in Atlanta. |

7| mean, just a conpany, gold standard, always going to

8| be there -- always been there, always going to be
9| there.
10 Q Wre you -- you weren't aware that Santee

11 | Cooper was raising liquidity concerns about

12 | Westinghouse in 20157

13 A | can't think of a single tinme when

14 | anybody nentioned liquidity concerns in my presence
15| wuntil at least a year |later, and probably nore.

16 Q VWhat were the reasons why the Toshi ba

17 | parent guaranteed paynents were increased as part of

18 t he EPC anendnent ?

19 A You're conflating a nunber of things.

20| The -- the construction contract had certain

21| inplications in case of a termnation for default.
22 | Those inplications only touched on four -- on two of

23| the four pricing conponents. So there's a firm
24| price, fixed price, target price, and T&M

25 T&M time and materials, was actually a
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very small conponent. The fixed price was not a
problem That was mainly equipnent, as | renenber.

And the firmprice sounds |ike a synonym It's not

quite. The firmprice could escal ate, but otherw se

was fixed. It could escalate according to an
i nflation formul a.

The target price was where the problem
was, because the target price was essentially tine
and materials with an opportunity for bonus or
penalty if you didn't neet the target. Well, they
had bl own through the target. So essentially there
was a situation in place under which the contractor
was doi ng nost of the work that was exposed to
financial risk under the target price work.

But under the construction contract, the
only conponents that would be inplicated in case of
a termnation for default were the fixed price and
the firmprice conponents.

| can -- in fact, | think | pulled that as
one of the itenms in Exhibit 4 here, because it's a
little tricky, and | didn't want to m sstate it.

But what it says is that if the unpaid bal ance of
the firmprice and fixed price exceeds the cost of
finishing those two conponents, then the contractor

has to pay the owner. |If the costs of those two
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conponents is less, then -- then the owner has to
remt the funds to the contractor.

Wl |, those were not where the real risks
were in October of 2015. The real risks were in the
target price. Now, when you convert the entire
contract to the fixed price, an inplication of that
Is that the owners' rights upon term nation for
default are expanded. | don't think Toshi ba knew
that. 1'Il tell you that that was -- that was an
i nplication that we were aware of, but in the
negoti ation with Westi nghouse, | don't think they
raised it.

However, they ultimately -- when Toshi ba
paid the anpbunts under their guarantee eventually,

t hey honored that -- that increased exposure that
resulted fromconverting everything. But that
was -- there were only a handful of people that were
aware of that nmechanism because that's in the
weeds.

Q Was that new in the EPC anendnent or was
that --

A No. That was new in the fixed price.
That's once you convert fromthese four buckets to a
singl e bucket, then these rights -- it's on page 83

of the EPC agreenent -- these rights then becone
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expanded so that the -- the entire contract becones
subject to this provision. So that -- so if the
entire contract costs nore than the fixed price
after the termnation for default, then Wstinghouse
owes that and Toshi ba backs up that.

Q Up toits limt of its guarantee?

A Up -- yeah, right.

Q And that's one of the problens here,
right, is that wasn't enough to cover the bal ance?

A Vel |, nobody knows what the bal ance is
because there was -- because it wasn't finished.
This fornula assunes conpletion of the work. So you
say "one of the problens.” There were a |ot of
probl ens. But one of the problens that was overcone
In the negotiation with Toshiba -- or Toshi ba.
Sorry -- is that they accepted that, yes, the
conpl eti on woul d exceed the fixed price anount. So
there was a negotiation there up to the full anount
of the guarantee.

Q And there's no question about that, is it?
Once bankruptcy occurred, | nean, your clients did a
detailed internal analysis and figured out that the
total ampbunt to conplete the project was in excess
of 7- or $8 billion fromthat point?

A | don't know those figures, but they
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certainly did an evaluation that persuaded themt hat
now that the fixed price was gone, it nmade nore
sense to pull the plug than it did to spend nore
noney to conplete -- or enough noney to conplete the
proj ect.

Q And so let's go back to the consideration
of Westinghouse's financial stability.

In the EPC anendnent negoti ati ons,
obviously, if the project gets built, it works
great; if Westinghouse doesn't fail, it works great.
But it didn't.

And the question is: Did you all know how
much Westi nghouse was at risk under the fixed price
option?

A Vell, it was either their risk or our
risk. You see, the risk is on the table. If we get
a fixed price option, the risk goes to Westinghouse.
If we don't get the fixed price option, the risk
stays wth the owner under the target price.

So it's -- again, it's a zero-sum gane.

If that -- if that job is going to overrun greatly
under the four conponents with the target price, all
of that noney was going to cone fromthe owner. The
owner was contractually obligated to pay it.

So once it was -- the fixed price option
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1| was put in place, that risk was shifted to

2| Westinghouse. So that's why at the tinme, and in

3| hindsight, | think that was the owner's best option,
41 at the tinme and in hindsight.

5 Q Assum ng a two -- a two-sided decision

6| tree, right? | nean, because there's another risk
7| that's inplicated once you choose the fixed price

8| option, and that is the risk of failure or

9| bankruptcy and repudi ati on of the agreenent by

10 | Westi nghouse.

11 A kay. Do you want ne to tell you why |

12 | disagree with that?

13 Q Sur e.

14 A So under the forner regine, the idea

15| presumably is that howit's paid for is not going to
16 | affect the cost. So let's say you have a trenendous
17| overrun under the four buckets. And what we're

18 | really tal king about is the huge overrun under the
19 | target price conponent, which is effectively T&M

20| So then the owner is going to pay all of that,

21| right? The owner is going to pay every dine, plus
22 | markup, that the contractor incurs, because that's
23| the nature of the target price conponent.

24 Once Westinghouse takes that on, well, |

25| guess you could say there's a risk of them going
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bankrupt. But the owner can cone forward and take
that risk back if he wanted, but the owner didn't
want it back. There was -- there was no downside to
the owner. The worst that happens is that you cone
up in the sane place. That is, you say, "Ckay. You
can't afford to pay to conplete the job under the
fixed price option, so we'll fund you nore noney."

But it's never going to be nore than you
woul d have paid under the target price, so there is
no increased risk. There is no risk of Westinghouse
goi ng bankrupt because the owner never is going to
be any worse off than they were before they executed
the fixed price option.

Q So you all just didn't -- you all -- |
nmean, | guess, the question is: Dd you do anything
to assess the risk and the fallout fromthat
West i nghouse' s possi bl e bankruptcy or not being able
to perfornf

A | just told you ny assessnent. My
assessnent is that there was no risk in the sense
that the worst that happens is the owner pays what
It was going to pay before you execute that option.
That's the worst that happens. Because under the --
under the -- before the execution of the fixed price

option, the owner had an obligation to pay
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West i nghouse no matter what it took to conplete the
j ob.
So if Westinghouse runs out of nobney and

says, "We need nore noney," and cone to the owner
with their hand out, that's -- what their hand is
out for is never going to be what the owner was
contractually obligated to pay before the exercise
of the fixed price option.

Q | appreciate it, and I'mnot trying to be
obtuse, but what | forget is is that you're not
involved really in this litigation, so you don't
realize that -- that there are -- there were risks

and real | osses realized under the circunstances,

because it didn't get constructed.

A | have no idea what this litigation is
about .

Q  kay

A But -- but under your -- under your

supposition that we don't have a fixed price option,
the owner then gets -- is paying noney hand over
fist under the target price, and eventually deci des,
"Wait a second. I'mnowin -- whatever we are -- in
2017, and | can see that |'ve got another 8 mllion
to pay."

So the inplications for whoever else is
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i nvolved or -- | know there are plenty of people
t hat were damaged. Bankruptcy tends to | eave a | ot
of bodies in its wake. However nmany people were
damaged woul d have been damaged pretty nuch in the

| dentical way and at the sane tinme. The owner would

have said, "No, | can't pay any nore under the
target price. |1've got to termnate the contract,"”
or -- if there is no fixed price option.

On the fixed price option, we've got
West i nghouse goi ng bankrupt. The owner al ways coul d
have said just on the eve of bankruptcy, "Hey,
contractor, we'll go back to the other regine.

We'll continue to pay them"” But | don't think
anybody woul d be happy with that outcone, because
then you' d be paying whatever mllions of dollars or
billions of dollars it would take to finish from

t hat point.

So, you know, if I'magetting a little
heated or rapid in ny delivery, it's because these
| ssues were -- were -- had been thought about for a
long tinme. And the -- and | was in favor of the
fixed price option because | was thinking about a
| ot of these issues, not particularly maybe
bankruptcy, but a | ot of these other issues. And |

saw no downside. And in retrospect, | see no
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downsi de. That's not what caused the bankruptcy.

The bankruptcy -- the bankruptcy could
have been avoided if the owner had sinply said,
"Okay. Forget about the fixed price option. W'
convert it back to T&M " Then you're back to where
you started.

Q And when the EPC contract got repudi ated,
isn't that exactly where the contractor -- | nean,
where the owners kind of got put back into it?

A No, a | ot nore happened when the contract
got repudiated. There was no -- the real work was
bei ng done by Fluor, and after the 2015 --
anmendnent. F-L-OUR And Fluor was working for
West i nghouse. Westinghouse was basically doing the
desi gn work, and Fluor was basically doing the
constructi on work.

So when Westinghouse repudi ates, they're
gone. Fluor is owed a bunch of nobney. There's a
reassessnent of the cost to conplete, and the owners
decided it didn't nmake sense.

But | don't see -- | really don't
under stand how any issues with the fixed price
opti on changed the dynamc or the risk relationship
of the parties except to reduce the risk of the

owner, because the owner is not in the driver's
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seat. The owner is not in the driver's seat when
t hey have the obligation to pay the target price.
They' ve got to continue to pay or breach the
contract or termnate.

Q And maybe -- maybe that's where, you know,
I"'mtaking for granted and we're not talking about,
I's could the owner have termnated if they concl uded
that the -- that either the cost or the schedul e
was -- was nuch -- nuch bigger or |onger?

A Sure. And then -- and then they woul d
have faced the identical problemthat they faced in
July of 2017: \What do we do with Westinghouse now
termnated? It was repudiated in bankruptcy.

In fact, in your hypothetical, if there's
a termnation, you're in the sane boat. You' ve got
a certain anount of costs to conplete. You' ve got
an issue of getting -- well, getting the |IP data
from Westi nghouse, and you' ve got an issue of
whet her Westinghouse is going to participate to
support you. So you' ve got the sane bundl e of
| ssues. You know, change the nanes a little bit,
not much.

Q I n Novenber 2014, this is back, you know,
when t he Westinghouse had provided this different --

rebasel i ni ng of the schedule and a different
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1| estimate, at conpletion, of a billion dollars.

2 Do you renenber that?

3 A Wait. Wen are you tal king about, now?

4 Q Novenber of 2014, Novenber 10th of 2014.

S| It was actually a neeting right here about the

6| billion dollars Westinghouse estinmate at conpl eti on.
7 Do you renenber that? There was a series

8 | of neetings.

9 A There was a series of neetings, and there
10 | was a push to get a rebaseline schedule. | nean,

11| we're scranbling the chronology a little bit because

12 | we've been tal king about 2015 and 2016 primarily.

13 Prior to that tine, there was -- yes,

14| there was a lot of issues -- there were a | ot of

15| issues with getting a useful schedule out of -- out
16 | of Westinghouse in 2014. | don't think it started
17| in 2013. | think 2014 is right. O course, Shaw

18 | was involved then, | believe. | think that was even

19 | before CB& got invol ved.

20 Q So as we're -- we know, in 2014, it's what
21| led in part to the EPC anendnent, right? | nean,
22| there was -- there was this effort at rebaselining

23 | the schedule, and there was an estinmate at
24 | conpletion that showed that there was a substanti al

25 increase in the cost. And that was this billion
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1| dollars EAC that was -- that was tal ked about in

2| late 2014.

3 A Yeah. | -- well, if you say it was |late
41 2014, I'mnot going to dispute that, but | don't

5| have those dates in ny head. | just didn't go back
6| and refresh ny recollection on 2014, but | know

7| those -- those discussions occurred. | know what

8| the EACis. | knowwhat it was projecting. | know
9| that eventually there were threats of suit, that

10 | CB&l was prepared to wal k, and all those kinds of

11 | things, although | think that was a little bit

12| | ater.

13 Q And in 2014 is when the owners had stopped
14 | paynent because of sone of the construction del ays.
15| And, in part, because of the delays, the progress

16 | paynents had gotten ahead of the m | estones.

17 A | was directly involved, so | know about
18 | that.
19 Q Right. And then there was a series of

20 | three neetings on Novenber 10th, Novenber 14th, and
21 | Decenber 3rd in 2014, kind of dealing with not only
22 | Westinghouse's estimate at conpl eti on and schedul e,
23| but SCE&G s internal EAC validation. Do you

24 | renenber using that?

25 A | never heard the word "EAC validation”
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put together. | know what the EACis. It's a
spreadsheet of certain projected costs. But | don't
know about a validation. And those neeting dates
don't ring a bell with ne.

Q And did you know that there was both an
EAC from Westi nghouse that was a billion dollars and

there was an EAC fromthe --

A CB&l .
Q No. Fromthe owners, an internal EAC
A No. But, | nean, that would seemto be

the sort of exercise you' d expect an owner to
perform

Q Al right. And then soon after these
neetings, there's a March 12th, 2015, petition for
nodi fi cation of the schedule for the project with
the Public Service Comm ssion. Are you famliar
with that?

A | was aware that there were steps taken
intermttently to advise the Public Service
Commi ssion of South Carolina of the projected

conpletion dates, including efforts to get approvals

of adjusted conpletion dates, but I don't -- I'm
not -- that date doesn't ring a bell as when that
happened.

Q Were you aware that in order to finance
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the project, that the project -- the approved
schedul e and budget on file with the PSC had to be,
you know, within 18 nonths of the actual schedul e?

A | was aware that the -- there was sone
constraint related to the schedule, and that there
was a what -- a confidence range permtted. And 18
nonths, | don't renenber that particularly, but...

Q And were you aware that after the
rebasel i ni ng of the schedul e by Wsti nghouse, that
t he approved schedul e needed to be nodified with the
Public Service Commi ssion?

A | don't -- | know, in general, there --
that there was an effort by the owner to keep the --
what they believe was the |ikely conpletion date in
sync with what they were telling the Public Service
Comm ssion. | thought they were -- they nade a
great deal of effort to do that.

Q And | think you can | ook on the front page
of Exhibit 4. You'll see sonebody created a little
chart of those substantial conpletion dates.

A Yeah. Actually, | did that.

Q kay. And is --

A And that's just because | find it
especially challenging to keep a set of tw dates in

my m nd when they changed these three -- you know,

EveryWord, Inc. Court Reporting Page: 149 www.EveryWordInc.com

86¢ J0 0G| 9bed - 3-0/€-210Z # 194900 - 9SS - Wd G2:§ 92 4290100 810Z - A3 14 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

In these three different docunents. | just did that
for my own --

Q And the first one is the original EPC
contract dates, right?

A Ri ght .

Q And the second one we tal ked about is the

2012 adj ustnent --

A Yes.
Q -- to the schedul e.
A Correct.

Q And then the third one you've got is the
2015 nodi fication?

A Yeah, correct.

Q And that's the one that |'mtal king about.
That had to be changed with the PSC.

And what | really want to ask you, just to
cut through this, is: Wre you involved at all wth
the -- with the testinony by the owners,
particularly SCE&G in seeking the nodification to
t he schedul e and budget ?

A | was consul ted about -- about the terns
of the QOctober 2015 agreenent because | was seen as
t he person who had the best handle on all the
I nplications of that.

And so to the extent that | was consulted
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about -- about a presentation to the Public Service
Comm ssion, | believe it was limted to that issue,
you know, make certain that we have properly
characterized the -- the Cctober 2015 terns.
| don't knowif -- whose presentation it

was, but it was presentations of executives who were
not famliar with all of the details of that
agreenent. So they naturally turned to their
| awyer, who was involved. And Al deferred to ne --
Al Bynum deferred to ne on those issues.

Q And did you have any involvenent with the
estimate at conpletion or the budget testinony

i nvol ved in the 2015 nodi fications?

A No. In fact, | didn't understand the
budget, because the budget was -- it was al ways
expressed in -- | think this is right -- always

expressed in 2007 dollars, and al ways expressed as
the 55 percent that SCANA had of the project,
because that's all that was presented. And those
nunbers just were different fromthe nunbers that |

was used to dealing with. So | never |ooked into

those. | never had a handle on those nunbers.

Q Were you asked to find bankruptcy counsel
in 20167

A | don't remenber when it was.

EveryWord, Inc. Court Reporting Page: 151 www.EveryWordInc.com

86¢ J0 2G| abed - 3-0/€-210Z # 194900 - 9SS - Wd §2:§ 92 4890100 810Z - A3 14 ATIVOINOY L0313



George Wenick - Vol. |

1 Q kay. You were asked to find project

2 | bankruptcy counsel, though, right?

3 A That's right, and we did. And the date of
41 that engagenent is -- it should be easy to find.
5| And -- and | was asked to |locate them shortly before

6| they were |ocated.

7 Q kay. On March 21 of 2016, there was a

8| joint board neeting at the Colunbia Hlton. Do you

9| renenber being there, where you discussed the

10 | declining financial condition of Toshi ba and what

11 | the owners should do to -- about the project?

12 A | did attend a neeting, a joint neeting of
13| the boards of the two conpanies, in Colunbia in

14 | 2016. And | was not asked any questions, and |

15| didn't offer any comments. | was there in case any

16 | issues canme up. And | don't renenber any di scussion
17| of the type that you -- that you descri bed.

18 Q Do you renenber who requested that you get
19 | bankruptcy counsel for the project?

20 A | think it was a joint decision on the

21| part of the owners, but | don't renenber which

22 | individual asked ne to do that.

23 Q Do you renenber that Santee Cooper was the
24 | owner that was requesting bankruptcy counsel in

25| 20167
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1 A | believe that both parties were. Well, |
2| don't know about 2016, so | don't know if that date
3| is correct. | do know that Santee Cooper was

41 interested in getting bankruptcy counsel and had

5| sought and perhaps consulted with sonebody from your
6| firmor rather -- no, with Rush's firm that's who

71 it was -- consulted with sonebody at Rush's firm who
8| felt they couldn't take the matter because they had

9| a suspicion of a conflict with Wstinghouse.

10 But there's no question that Santee Cooper

11 want ed a recommendati on, as did SCANA.

12 Q And do you renenber what you did to
13 | identify bankruptcy counsel for the project?
14 A It's what | would normally do. | know

15| lawyers in Pittsburgh that |1've had dealings wth
16 | over the years, who practice at the highest |evels,
17| and | asked for their recommendati ons.

18 Q And how long did it take to find

19 | bankruptcy counsel ?

20 A Once | began those calls, it didn't take
21 | |ong.
22 Q Did -- after Santee Cooper first asked

23 | about getting bankruptcy counsel on the project,
24| did -- did anyone tell you not to secure or not to

25| identify bankruptcy counsel ?
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A First of all, the first time the
bankruptcy counsel issue was raised, it wasn't -- it
wasn't "Go get bankruptcy counsel.” It was, "Cee,
do we need bankruptcy counsel? Wuld it be
beneficial ?* so forth and so on.

Fromthe tinme that | was told to get
bankruptcy counsel to the tinme | got bankruptcy
counsel was a very short tinme, a matter of weeks.
And during that tine, nobody told ne not to get
bankrupt cy counsel .

Q Do you renenber that period of weeks?

A No, | don't.

Q And when you say when you were told, the
client asked you to get bankruptcy counsel, do you
remenber who that was?

A No, but | understood that both parties
were interested in getting it. | didn't -- 1 didn't
take a |l ot of care in distinguishing between
requests from SCANA and requests from Santee Cooper.

| viewed themas joint clients, and that if there

was ever any doubt, | -- when one requested
sonething, I'd go to the other, but there was sel dom
any doubt.

A | ot of these neetings were joint

neetings, so representatives of both clients were

EveryWord, Inc. Court Reporting Page: 154 www.EveryWordInc.com

86¢ J0 GG| abed - 3-0/€-210Z # 194900 - 9SS - Wd §2:§ 92 4890100 810Z - A3 114 ATIVOINOY L0313



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

present .

Q Now, when the issue of bankruptcy counsel
first canme up, did you believe or think that it was
not necessary at that tine?

A Wien the issue was first raised, | did
think it was not necessary.

Q And why --

A | was not direct -- you know, when
attorneys are directed to do sonething, they do it.
So there were discussions about hiring bankruptcy
counsel before | was asked to get bankruptcy counsel
or reconmend bankruptcy counsel .

Q And | agree with you, which is why | keep
kind of pressing the point is I'mtrying to figure
out if you have any nenory what soever of who told
you or asked you to get bankruptcy counsel. And --
and just as inportantly, when it was first
di scussed, who told you you don't need to worry
about getting bankruptcy counsel ?

A Nobody told ne you don't have to worry

about it, that | renenber. And when it was first

di scussed, | wasn't asked to do it. It was
di scussed.
Q Did you have any invol venent w th Dentons

as bankruptcy counsel ?
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A No.

Q Just going back to this, when -- your EPC
anendnment and Westi nghouse's financial condition.
Did you all know or discuss at all that Westinghouse
coul d use bankruptcy to get out of the EPC contract?

A Vell, did 1l know that? As an attorney, |
know t hat any corporation, any individual can
repudi ate a contract in bankruptcy.

But did 1l -- did | think that that was
| ikely or possible? No, | didn't. Again, the idea

of Westinghouse filing bankruptcy was conpletely

strange to ne until they -- they were on the verge,
because it just -- perhaps | was at fault for that,
but | just didn't see it comng. | absolutely

didn't see it com ng.

Q kay. Wen you all amended the EPC
contract and the fixed price option was out there,
was there any agreenent or strategy not to exercise
it until later in 20167

A My -- ny -- | don't recall anybody saying
that we shouldn't exercise it. The majority of the
di scussion in Qctober, and in advance of the
agreeing to the October anendnent, was two pieces,
of the anendnent itself and of the option.

So | kind of viewed the acceptance of the
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agreenent as preceding the exercise of the option,
but that the exercise of the option was inevitable.
It just nade sense.

Q Did the exercise of the fixed price option
require the construction ml estone paynent schedul e
to be established?

A Wll, there was -- unless and until the
ot her regine was replaced -- well, let nme back up.

Once you convert, then you can't use the
other regine. You know, the target price goes out
t he wi ndow because there's no, you know, cost plus
arrangenent. T&M goes out the wi ndow. There's no
time and material arrangenent.

The schedul es associated with fixed price
and the firmprice go out the w ndow, so sonething
has to take its place. And what was agreed to, to
take its place, were the interimpaynents, and then
the construction m |l estone paynent schedul e.

You know, it is fair to say that in the
original construction contract, there were
construction m |l estone paynent schedules. And those
were tied to the fixed price and the firmprice
conponents of the contract price. So what we needed
to do was replace those with one that woul d enbrace

the entire | unp sum agreenent.
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Q And the interimpaynments of $100 million a
nont h, that started in 2016 and conti nued through
nost of that year, was in part because Westinghouse
was needi ng cash flow and needing to be a certain
| evel of cash being paid in order to ranp up, for

exanple, with Fluor. Ddn't Fluor onboard in early

20167
A | believe they were on board then.
The project is about as massive as you can
expect a $10 billion project to be, and every single

day they were spending mllions. So I don't think
t here was any expectation on anybody's part, the
owner of the consortium that the contractor would
conti nue working without any paynent at all at the
sane level it had been working. And that was not in
the owners' interest, nor in the contractor's
I nterest.

Every tinme we extended those paynents,
t here was gnashing of teeth, there was
di sappoi ntnent, but it was recognized as being the
best of two bad options. The one is to pay the
noney, and the other is to not pay the noney and the
contractor stops work.

Q And we had tal ked earlier about

West i nghouse giving burn rate information to the
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owners. | nean, part of the reason for the

100 mllion a nonth, and havi ng extended beyond what
the contract called for, was to ensure that the
contractor continued working on the project pending
the construction m |l estone paynent schedul e
conclusion in the DRB, right?

A The noney was paid on a nonthly basis in
order to ensure that the contractor continued
wor Ki ng.

Q And wi thout that $100 mllion,
West i nghouse told you and the owners that it would
not be able to continue working on the project?

A Well, they didn't tell ne, and they may

have told the owners that. Nobody needed to tell ne

that, though, for nme to knowit. Contractors don't
spend tens of mllions or $100 nmillion a nmonth for
nont hs on end w thout being paid. They just don't
do it.

Q And were you part of, in this 2016 tine
frame leading into the DRB and the construction
m | est one paynent schedule -- we tal ked earlier
about Westinghouse not being fully forthcomng with
its financial informtion.

Isn't it -- isn't it true that once those

paynents started, it was about four to six nonths
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before you all even heard back from Wsti nghouse?

A Vel |, that question is confusing to ne.

What is the four- to six-nonth tinme period? Between

what and what are you aski ng?

Q So when they started getting paid
$100 mllion --

A I n January 20167

Q Ri ght. Westinghouse stopped communi cating

with the owners, didn't it?

A No. No. They had -- there were neetings
with NND before | even got involved in the
construction mlestone paynent schedul e i ssue that
began al nost i medi ately.

And these were both face-to-face neetings,
as well as a | ot of communications by e-nmail, and
docunents exchanged and a lot of information, all of
whi ch was revi ewed and digested in preparation for
t he DRB heari ng.

Q And the owners weren't getting the
I nformati on from Westi nghouse that they needed, did
t hey?

A They were not getting all the infornmation
that they wanted. There's no question about that.

Q And in fact, during that period of tine of

payi ng $100 mllion a nonth, the parties, the owners
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and the consortium were supposed to cone to an
agreenent on the construction m | estone paynent
schedul e, right?

A Vell, yes, it was an agreenent to agree.
And, you know, that has a certain neaning to
| awyers. It's sonmething you wish to avoid, but
sonetinmes it's unavoi dabl e.

There was an agreenent to agree to a
m | est one paynent schedule, but it was al so
contenpl ated that, guess what, the parties m ght not
agree, which is why we set up the DRB and
specifically referenced the DRB as the way to
resolve the parties' inability on their owmn to cone
to an agreenent. Certain things are foreseeabl e,
nanely -- and one of those was when the parties
agreed to agree, it was foreseeable that they m ght
not. And they didn't.

Q And isn't it true the reason they didn't
agree was because Westinghouse wasn't providing any
I nformation during this period of tine when they
were getting paid $100 million a nonth?

A My perception is that the reason that they
didn't agree is that they wanted nore noney sooner,
and the owner wanted to pay | ess noney later. And,

you know, that's al so foreseeable, but that's what
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1| happened.

2 Q And during this tine, the owners knew t hat
3| Westinghouse wasn't accounting for the $100 million
41 that it was being paid each nonth; isn't that right?
5 A | don't know what kind of information --

6| well, I know sone of the information that

7| Westinghouse was provided in order to help arrive or
8| attenpt to arrive at an agreed m | estone paynent

9 schedul e.

10 There was no obligation on Westinghouse's
11| part in the -- in the October anendnent to justify
12| the $100 million. That was a -- | don't believe

13| there are any conditions on the obligation to pay

14 | that for the first six nonths. | think Wstinghouse
15 | actually provided nore information than they were

16 | obligated to provide concerning where that noney

17| went, not nearly as nuch as what NND want ed during
18 | their negotiations. Because that's where the

19 | negotiations started. It wasn't until those

20 | negotiations broke down that | got invol ved.

21 Q And so your understanding fromyour client
22 | was that Westinghouse was providing nore information
23| than required to docunent what it was doing with the
24| $100 nmllion a nmonth during that period of tine?

25 A Vel l, since -- since ny reading of the
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1| docunent is that they had zero obligation to justify
2| those first six nonths, any information they

3| provided for those six nonths was nore than they had
41 to. But let's not confuse that with the information
5| that NND wanted to devel op the construction

6| mlestone paynent schedule going forward. That's

7| where the conplaints were related to the devel opnent
8 | of that paynent schedul e goi ng forward.

9 And t he Westinghouse was saying, "W're

10 | giving you nore than enough,” and the NND was

11 | saying, "No. W need this, we need that, we need

12 | sonething else.” And -- but the parties did

13 | exchange draft schedules. It's just that the

14 | schedul es had the disconnect that | referred to

15| earlier. Westinghouse wanted nore noney sooner, and

16 | the owner didn't agree.

17 Q Di d SCE&G oppose hiring Bechtel at first?
18 A | don't recall anything that could have
19 | been interpreted as opposing hiring Bechtel. 1've

20| referred to, and you have in front of you, an e-nai
21| that | received in May where Al Bynum first advised
22| nme of Santee's interest in retaining Bechtel. And
23| he said -- he said, in essence, "Do you think it's a
24| good idea or are we just creating discoverable

25 mat eri al ?"
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As | said before the break, when he

referred to "di scoverable material," to ne, as a

| awyer, that neant exactly what he neant. That

nmeant to ne what he intended, nanely that we need to

be careful about bringing in sonebody to prepare a
report, because those reports can be taken out of
cont ext .

In fact, in another e-mail that you have
in front of you, I wote to M ke Baxl ey, and
explaining to himby using concrete exanples of a
case that | was involved with, where an expert
report was prepared based upon insufficient

i nformation prior to discovery, with limted access

to data, but -- and the owner resisted producing it.

W were able to force production because it was
bei ng used in the normal course of business rather
than in anticipation of litigation. And the case
settled shortly after that.

Sol laid all that out in an e-mail.
These are not abstract issues. These are things
that I've lived with, lived through. And | was
trying to bring that experience to bear in
connection with -- with nmy client. | think that's
why they hired ne, to bring that kind of experience

to bear.
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Q Let's just go ahead and tal k about that a

m nute. That past experience you had about

engi neering experts for a construction project, that

was in litigation in the '80s, fromthe Wstern
Di strict of Pennsylvani a?

A Yes.

Q And that involved a coal fire plant where

t he opposing party had hired an expert to assess

potential |legal clains and not just the project,

ri ght?
A Ri ght .
Q kay. And then that assessnent was done

during construction, but before litigation, right?

A It was before there was a reasonabl e
expectation of litigation. That was the finding.

Q kay. And then you noved to conpel its
di scl osure and had it successfully produced to you,
ri ght?

A That's correct.

Q And then you used it in the litigation,
once it arose, about the clains that the opposing
expert had anal yzed, right?

A Ri ght .

Q kay. And then you all settled that case?

A On favorable terns to ny client, as you

EveryWord, Inc. Court Reporting Page: 165 www.EveryWordInc.com

86¢ J0 991 abed - 3-0/€-10Z # 194904 - 0SS - Wd §2:§ 92 4890100 810Z - A3 14 ATIVOINOYLO3 13



George Wenick - Vol. |

1| can expect.

2 Q Right. So just to contrast that or to

3| conpare it, rather, to here, the analysis by Bechtel
41 was about the project and its chall enges, including

5| the schedule, right?

6 A The -- the retention of Bechtel was done

7] to assist nme in evaluating anticipated clains in

8| litigation. That's what the agreenent says. That's

9| what Bechtel signed up for.

10 Now, what they actually did is not exactly
11| inline with that. But what they were retained for

12| was to help ne. Wen the -- the idea of bringing in
13 | Bechtel was first floated, Al was -- Al Bynum was

14 | concerned about discoverability, as was |, but |

15 | also thought, this -- these fol ks should be able to

16 | help ne in understanding what's going on with this

17 | contractor who was threatening suit.

18 Q And | know that the agreenent says it

19| was -- it was done in anticipation of litigation.

20 | But you also just, | think, said the first tinme that
21| it was to hel p you anal yze cl ai ns.

22 A Vel 1, help ne understand the claim

23 | environnment. But, now, understand that ny principal
24| focus at the tinme was on understanding their

25 schedul e. And | know what schedul e consultants can
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do wth a schedule. And | expected that Bechtel, of
their 40- or 50,000 enpl oyees, they would find
sonmebody who could do what clains consultants --
what forensic schedulers do, which is get into a
schedule, find out if there are any -- if there's
anyt hi ng bei ng done that disguises problens with

t heir performance.

Q And when you say "schedule,” you're
tal ki ng about the construction schedule for the
proj ect?

A Yeah. I'msorry. |It's the P6 schedul e,
the Primavera software schedul e that was in place at
the tine. | wanted to understand where that was
goi ng, because that's where the big noney woul d be.

As | said, in the Cctober anendnent, the
possi bl e exposure is in excess of $900 million. So
under st andi ng the scheduling i ssues was actually
nore i nportant than understanding the issues rel ated
to extra work. And it's those scheduling issues
that drove a | ot of the paynent disputes that had
preceded that agreenent.

Q And if the schedule was going to be years
| onger into the future, the costs would be even nore
than 900 mllion in excess of the current budget,

wouldn't it?
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A Time is noney, so we woul d expect that --
that any del ays in construction would be expensive
to Westinghouse. And -- well, at that tine
West i nghouse/ CB& neant eventual ly j ust
West i nghouse, because | had no idea that CB& was
going to | eave the picture.

So yes, certainly the |onger things take,
the nore expensive they get. | wanted to nmake
certain that that expense stayed on Westinghouse's
side and wasn't passed on to us in the formof a
delay claim which would both negate the
$900 mllion in |iquidated danages and expose the
owner to additional paynent for delay. And the
Bechtel report helped ne not at all in that -- in
t hat assessnent.

Q But your -- and it's fair to say that the
primary notivation for wanting this expert
consultant was to anal yze the Westinghouse project

schedul e and whether it was accurate or had

chal | enges that could -- could not be resolved; is
that right?

A No. | think that's a sinplification.

Q kay.

A They were retained to do a |ot of things.

The contract says that. Plus, they were instructed
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by people as to what they wanted. So | woul dn't
sinmplify it.

And I will tell you that what | wasn't
| ooking for was a projection, because what | wanted
to know was: Tell me about the schedule that's in
pl ace right now. And what -- what are they
projecting right now? And what are the problens
Wi th the schedul e that they're using?

| didn't ask themto cone up with their
own | evel 2 schedul e based upon a bunch of
assunptions that even they wouldn't back up and
characterize as prelimnary.

Q But there's no question that you wanted
themto | ook at the scheduling problens that had
been part of the project?

A That's what | wanted; although, frankly,
ei ght weeks, a mllion dollars, that's probably not
enough to get that job done.

Q But that's what you hired themto do?

A That's what | was hoping that they woul d
do.

Q And when they cane back on Cctober 22nd or
even Novenber 12th, and you were so unhappy with
what they -- the product was, what did you do then

to get what you -- what you want ed?
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A kay. By that tinme, | had | ost interest
in Bechtel. They -- ny primary focus at that tine
was the anendnent, because the anendnent was goi ng
to resolve a lot of clainms, and was putting in place
alot of newterns. And | didn't see where Bechtel
was going to be of any assi stance.

And when they nade their oral presentation
on Cctober 22nd, | renenber dialing in. They
started in to the schedule projections. | asked
t hem what net hodol ogy they used, and they descri bed
it. And |I've described it here today.

And fromthat point on, | -- | discounted
anything they had to say, because what they were
doing, in ny judgnent, was | ess than usel ess.

Q And so for your purposes, it was
wort hl ess?

A And for anybody's purposes. That is, if
you want to know -- let's say that | did ask themto
do a projection. Then |I'd want themto do sonethi ng
ot her than follow the nethodol ogy that they did. |
woul d have said, "Look, you spent a couple hours
trying to downl oad the schedule. Al right. Spend
the rest of the day. Download the schedule. | want
you to tell nme what's in Westinghouse's schedule. |

don't want you to cone up with your own schedul e
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based on a bunch of guys sitting around the room no
matt er how experienced they may be, and having them
give their guesses about how | ong vari ous conponents
are going to be; and then do a Monte Carl o on those
guesses; and then you get a sort of average of all
t he guesses as a product of the Monte Carlo,” which
I's, you know, and people don't say it nuch anynore,
but gar bage in, garbage out.
You' ve got estimates that are then Mnte
Carlo'd. And then you cone out with estimtes that
now | ook |ike they're sonething. They're nothing.
They're not useful. That was ny judgnent then and
now.
And so they didn't give ne what | wanted.

They didn't give ne any understandi ng, any insight
into what was really driving the project, driving
West i nghouse's schedule. And they gave ne sonet hing
that was different that | also thought was unuseful.

Q And - -

A And | shared those feelings wth ny
client.

Q And you even hung up early on
Cct ober 22nd, on the phone call?

A | did. | was done with them But |

wasn't that interested in themto begin with. | was
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in Colunbia that night. [If | had been interested in
Bechtel on October 22nd, | woul d have flown up that
nor ni ng.

By that point, | was pretty nuch done with

t hem because nost of what | understood they were
doi ng woul d be nooted by what | was really
i nterested in, which was the Cctober agreenent.

Q And you didn't hire themspecifically to
analyze clains |like in your past experience that you
had?

A Vell, | didn't identify nunerical clains,
but | did expect themto assess the project froma
claimpoint of view That's -- that's why you hire
sonebody in anticipation of litigation.

Q But it wasn't -- the assessnent wasn't for
any specific legal clains?

A | did not give theman enunerated |ist of
| egal clainms. | actually understood that | was
dealing with an entity that woul d have the
sophistication to realize that an analysis of a
project of this nature, including a schedule
anal ysis, which they said they were going to do,
woul d include an analysis of any issues in the
schedul e, any del ays, any anomalies in the -- in the

activities. | was wong.
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Q How was the report in anticipation of
litigation on Cctober 22nd, 20157

A It was when they were retained.

Q Okay. But | nean, on Cctober 2015,
Oct ober 22nd, 2015 -- you don't even stay on the
phone the whole tine -- how was the Bechtel
assessnent and report that was forthcom ng at that
poi nt, how was that in anticipation of |itigation?

A As | understand it, the nmeasure is was
there a reasonabl e expectation of litigation at the
time that the party was retained. And you don't
| ose that subsequently. The -- whatever privilege
there is related to that docunent, whatever --
what ever the Rules of G vil Procedure provide wth
respect to a docunent prepared under those
ci rcunst ances persi sts.

It doesn't go away just because, oh, now
we don't think there are clains. Well, how about if
t he next day, you think there are clains? I1t's not
a blinking light. 1It's not a privilege that you
have one day, and then | ose the next, and then nmaybe
get it back the third day. That's not ny
under st andi ng of the | aw anyhow.

Q And is there a way to -- | nean, is the

report -- how was the report in anticipation of
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litigation in February of 2016, when it was issued?

A Sanme answer. It was always in
anticipation of litigation, except that in February
of '16, now |I'm nore concerned about the new
| i qui dated damages regine which is -- which is put
i n place under the Cctober anmendnent. And that
reginme has real teeth init.

As | said, I've cited the figure of

$900 mllion multiple tinmes today because that's an
eye-watering figure. That's a significant nunber.
And to sone extent, | viewed ny principal
responsibility at that tinme as ensuring that -- that
not hi ng happened to damage the ability of the owner
to pursue that claimif and when the contractor
conpleted, if it were appropriate.

Q And the contract you're tal king about in
February is the EPC anendnent, right?

A Well, the EPC contract is the contract.
The anendnent doesn't replace the contract; it
supplenents it; it anends it. So what |I'mtalking
about is the project.

Q Right. And the |iquidated danmages regine
that you were then concerned about wasn't in effect
during the Bechtel analysis, was it?

A You asked ne about February 2016. Now are
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1| you changing the tine period in your question?

2 Q No. Part of your answer was it's because
3| | was concerned at that point about the |iquidated
4 | damages regine, that was the stepped-up anount.

5 A Right. And you asked -- but prior to

6| that, you cited February of 2016.

7 You said, "Way is it in anticipation of
8| litigation in 20167?"
9 | said, "Sanme answer, nanely that the

10 | privilege attached when they were retai ned and kept
11| there.” But in addition, there was -- there was

12| that anticipation of litigation in 2016, because we
13| did have that new regine, that $900 nmillion regine
14 | for |iquidated damages in place at that tine.

15 Q But not when the Bechtel was doing its

16 | assessnent?

17 A Vel l, we can tal k about any one of these
18 | tine periods, and you get to pick, but you can't

19| pick themall at the sane tinme. So just tell ne

20 | what period you want ne to discuss, and |I'll discuss
21| it.
22 Q | want to tal k about the period of tine

23 | when you were first asked to get involved with the
24 | Bechtel assessnent. That was, | think you said, in

25 May .
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A Yeah. In fact, I'd |like ny docunents back
because those woul d hel p ne.

Q ( Handi ng.)

A Thank you.

Yes. So on May 20th, Al Bynumwote ne a
very brief e-mail. He says: "Santee Cooper wants
to hire Bechtel pursuant to the attached proposal."”
And there's a parenthetical about that proposal.
"I"'mcurious to see if you see any problens from
this. Are we just creating discoverable material ?"

Now, as |'ve said, "discoverable
materials" tells nme that Al is doing his job as
project counsel. He's sensitive to the issue of
litigation and what woul d be di scoverable in
litigation. He's |ooking to nme as outside counsel
to advise himon that issue of whether we're just
creating discoverable nmaterials.

Q And that was the first tine you were in
conversations about the Bechtel hiring or
assessnent ?

A | don't renmenber anything earlier than
this, and |I've searched ny records and | don't see
any indication of any know edge prior to this. So
this is -- | would say that this, to the best as |

can determne, is the first tine that | | earned of
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Bechtel in connection with the project in any
capacity.

Q kay. And so you weren't part of the
di scussi ons between Bechtel and the owners in

February of 2015, were you?

A | don't know that there were discussions
I n February of 2016, but in any case -- I'msorry --
i n 2015, but in any case, | wasn't part of those

di scussi ons.

Q And did you know that both sides,
I ncl udi ng your clients, had agreed, prior to your
I nvol venent, that the Bechtel assessnment woul d not
review attribution of past inpacts with the validity
of any pending or future clains?

A | believe that's inaccurate based upon
the -- what you just said.

So you asked ne if | knew sonething that |
considered to be inaccurate. No, | didn't know
that, and | don't think that's accurate. O herw se,
| would not have gotten an e-nmail from project
counsel. Al was considered to be fairly senior,
fromny perception, and | understood this to be
reaching out to nme for ny opinion, not that they had
al ready reached a decision, and that this was sinply

a waste of an e-nmmil.
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Q And the anal ysis that was done essentially
woul d focus on the cost and schedules to inprove the
trajectory of the project? Is that part of what you
were told when you were asked to cone in to the
negoti ati ons about hiring Bechtel ?

A The -- attached to Al Bynumis e-mail of
May 20 was a proposal. And one of the things that
was in that proposal, it was the sentence, quote:
"For clarity, this teamw |l not evaluate the
ownership of past inpacts or validity of pending or
future clains.”

And | wote to Al, on May 22nd, and said
that | disagreed with that. And | said: First, |
have troubl e seeing how Bechtel could cone to
under stand, quote, the issues that have caused
| npacts to date, closed quote, w thout eval uating,
guote, the ownership of past inpacts, closed quote.
That seens illogical. Second, and nore inportant,

we need to prevent Bechtel's product from being

86¢ J0 6.1 9bed - 3-0/€-210Z # 194900 - 9SdOS - Wd G2:§ 92 4890100 810Z - A3 14 ATIVOINOYLO3 13

di scover abl e.

This is in May, before they were retained.
This was al ways the understanding that | had with
the owner. W need to prevent Bechtel's product
from being discoverable. To do that, we need to

establish that we were hiring Bechtel in
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anticipation of litigation or to prepare for trial.
W will likely not be able to do so if Bechtel,
guote, wll not evaluate the owner's past inpacts or
validity of pending or future clains.

So | specifically objected to that
| anguage in the Bechtel proposal. And it's not in
t he docunent that they signed, the Professional
Servi ces Agreenent, because of ny objection.

Q And isn't -- wasn't your objection because
if you didn't insist on that change, there would be
no argunent that it could be protected from being
di scover abl e?

A Oh, | think that's pretty nuch an
overstatenment. All of these issues are -- are based
upon a cluster of facts. They're fact-intensive
i nquiries.

We coul d have an agreenent that said |I'm
not retained in anticipation of litigation, but
prove that in fact it was in anticipation of
litigation. So | don't know the particul ar |anguage
of an agreenent is going to be dispositive on that
guesti on.

As |'ve said, I've litigated this
guestion, and it turns upon the facts of what the

parties knew and anticipated. But certainly the
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agreenent |anguage is inportant as one of those
t hi ngs.

Q And as soon as you got involved, and the
client had raised the question of shielding it from
di scoverability in the future at sone circunstance,
you said, "We've got to nmake sure and put this
| anguage in that it's in anticipation of

litigation," didn't you?
A Yeah. And | explained that to both
clients with as nuch clarity as | could nuster.

For instance, another one of these e-mails
that | have here is an e-mail that | wote to M ke
Baxl ey on July 14, 2015, again, before Bechtel's
retained. And that's when | cited the Western
District of Pennsylvania issue.

And | think it's inportant that this be
read into the record, because it helps you to
understand why a construction litigator would be
concerned about a report prepared at these early
st ages.

What | said is that: "W |earned of the
exi stence of the report and requested production,
but the other party refused, contending that the

report was privileged. W then successfully noved

to conpel production. The report in that case was
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hi ghly favorable to nmy client and its production

quickly led to a settlenent on highly favorable

terms. The other side settled because it recogni zed

it would have a nearly inpossible task if it
attenpted to persuade the fact finder to ignore the
report. In short, the consultants hired by the

ot her side effectively" -- and | put in quotes,
"deci ded the dispute,”
decide it, but they effectively led to the

di sposition of the dispute -- and |I'm pi cking up
again -- "when it wote its report, although the
report was prelimnary and prepared without the aid
of discovery. The sanme could happen here with the
Bechtel report. W should give careful thought to
whet her we want to put Bechtel in the position of
possi bly deci ding any eventual dispute based upon a
seven-week review. "

That was ny concern then and that
continued to be ny concern: Prelimnary, limted
access, worked to a budget. W've done it in a
short anmount of tinme, and without the aid of
di scovery. And if that is later presented in a
di spute in the Southern District of New York, on a
$900 million |iquidated danages claim there could

be things in that report that we woul d regret being

because they didn't literally
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i n evidence.

And so | felt and do feel today that it
woul d have been irresponsible for nme to allow this
process to go forward wi thout ensuring that | had
sonme control over it, and that it was done in
anticipation of litigation in fact. And it was

done, in fact, in anticipation of l[itigation.

Q Until it was conplete, though, right?
A Vell, it wasn't done at all once it was
conplete. It was done, though. It wasn't done in

anticipation of anything because it was over.

Q So based on your past experience with this
ot her case and M. Bynum s question of
di scoverability in his e-mail, you nade it your
primary purpose to shield this report fromfuture
di scl osure and di scoverability, right?

A | made it ny prinmary purpose to ensure
that this report would not be discoverable in a
di spute in the Southern District of New York agai nst
the contractor concerning issues that m ght be

| npacted by that report, because | was concerned

that that report -- before | got it in July, in this
e-mail, | was concerned that it m ght say sonething
based upon limted access, |imted tine, limted

budget, and the |ike, that m ght be damagi ng. Once
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| got it, I was concerned that it did, in fact, say
t hi ngs that could be damagi ng in that eventual
| awsui t .

Now, as to -- you used the broad term
"disclosure.” | have no idea whether this

arrangenent shielded it fromany other types of

di sclosure. That's not what | |ook at. That's not
what | was retained for. 1It's not what | was asked
to do. | have no idea whether retaining themin

anticipation of litigation has any inplications for

ot her disclosures that the owner m ght be obligated

to make.

What | was concerned about at the tine
was, and rightly, | believe -- | believe today, |
believed then -- rightly, was that this would be

disclosed in litigation wwth the contractor.

Q And you pointed out the e-mail in July of
2014, when sone of these discussions were comng to
a head, about how to structure the hiring of
Bechtel. And do you al so renenber that your client,
at |l east the counsel for Santee Cooper, on both the
13th and the 15th, did not agree with you?

A M ke went back -- went hot and cold. |
expl ained these issues to Mke in detail. M ke was

a South Carolina judge, as you know. And | felt
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t hat he woul d understand these issues. And every
time | -- not every tinme. Several tines when |
woul d end the conversation with M ke, | thought he
agreed with ne. MKke's a very polite, acconmmodati ng
person, and naybe that was the politeness that | was
msinterpreting. But | understood that, when | was
talking with him that he agreed with ne. |
under st ood, when | was talking to Lonnie Carter
about these issues, that he agreed with ne.

And t hen sonet hi ng woul d happen, and |'d
get a word back that they would try to nove it back.
Maybe they were getting pressure fromtheir board or
sonething else. So | was getting conflicting advice
fromthe sane person, not to nention fromdifferent
people in the sane entity, not to nention different
people fromthe two different entities. So | was
getting a lot of input, and it was not consistent.

Q Were you aware that your client, Santee
Cooper, wanted the Bechtel assessnent and a witten
report for the reasons that you descri bed as the
normal course, that is, recomrendati ons about how to
get this project on schedule and howto do it?

A | did. | did. That was one of the
reasons -- that was one of the things that they

wanted. And it's ny understanding of the |law --
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again, I'ma |awer, so | view these things through
that prism-- that a report of this nature can be
used to -- for in the normal course -- let's use
that term-- w thout destroying the privilege so
| ong as the prinmary purpose of the retention was in
anticipation of litigation. That's ny understandi ng
of the I aw.

So I want -- so to the extent Santee
Cooper expressed an interest in having the report
available to it in order to guide judgnents about --
in the normal course of business, | wanted to ensure
that that didn't conflict with and in any way
supersede the primry purpose, the purpose nentioned
i n the Professional Services Agreenent, the purpose
that | discussed both wwth M ke Baxley and Al Bynum
nanmely the purpose of in anticipation of litigation.

Q And are you aware that until you got
I nvolved in the sunmer of 2015, that nobody had
mentioned hiring Bechtel in anticipation of
litigation?

A Until May, | had no idea that there were
any di scussions of hiring Bechtel at all. So I had
no idea of themhiring Bechtel either in
anticipation -- in anticipation of litigation or

ot herw se.
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But | thought that | -- | thought, in ny
i nteractions with ny client, that we had cone to an
agreenent that that would be the basis for the
retention. | got buy-in on the agreenent that says
t hat .

Now, | don't think M ke Baxley, a judge
from South Carolina, would have approved t hat
agreenent if he thought it was a sham Nor do |
t hi nk that the in-house counsel for SCANA woul d have
approved that agreenent if they thought it was a
scam It said what | wanted to do wth Bechtel, and
it said it loud and clear, and it said that they
were retained in anticipation of litigation.

Q And there's no question, | don't think, in
anybody's mnd that it was your prinmary purpose to
have the Bechtel assessnent, retention, and reports
as its primary purpose in anticipation of litigation
in order --

A That's right.

Q -- to shield it fromdiscl osure?

A And i f anybody objected to that, they
shoul d have said so when they were | ooking at the
Pr of essi onal Services Agreenent which defines the
paraneters of that -- of that engagenent, and there

was none. So | had every reason to believe and did
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believe at that tine -- despite the back and forth
about assessnent and whether it was or was not in
anticipation of litigation, | had every reason to
believe and did believe that the clients had bought
in on the basis for the retention. Wy wouldn't |7?
What el se woul d | think?

Q O her than your clients not objecting to
your primary purpose of -- of labeling this
assessnent as in anticipation of litigation, do you
have any reason to think that they were hiring

Bechtel or wanted Bechtel to be hired --

A Yes.
Q -- in anticipation of litigation?
A Yes, because you didn't specifically say

t he agreenent itself.

Al so, there were nultiple discussions with
M ke Baxl ey and Steve Pel cher and Ron Lindsay and Al
Bynum about this exact issue. And | explained to
themnultiple times ny viewoint. And | had
understood that they had accepted that; that they
t hought that there was an opportunity to use it for
what | would call the normal course of business, but
t hey recogni zed ny points. And | thought they
deferred to ny judgnent.

Q And wasn't it Santee Cooper's | egal
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counsel's judgnent, on July 13th, that if you insist
on hiring themfor the purpose of giving |egal
advice, that it would result in the failure of this
assessnment? Didn't he tell you that?

A | don't renmenber that. |If that's in an
e-mail. But that coment, setting aside whether he
said it or not, makes no sense to ne.

Q | mean, he --

A When | say it nakes no sense to ne, | fail
to see how retaining Bechtel for the purposes of
preparing for litigation would cause the assessnent
toin any way fail. That's -- that's sonewhat
i 11 ogical.

Now, you know, M ke is a trenendously
sophi sticated guy and was a judge. | don't know
that he was ever a litigator. So maybe our
perspectives were quite different.

Q Nei t her here nor there, but he was.

| think it's -- he says to you: "I am
concerned that hiring Bechtel through |egal counsel
and certain phrases in the proposed agreenent that
Bechtel is hired for the purpose of assisting
counsel in giving legal advice to the owner wll
result in the failure of this initiative."

And then he conti nues on the 15th after
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your response to him and he says that: "It is ny
understanding that the owner's CEO net with Bechtel
earlier this week and there's change in previous
thinking on this, away fromlitigation, towards open
di scl osure of findings anong the parties.”

You renenber there had been nonths of
di scussi ons about hiring Bechtel before you ever got

i nvol ved at all.

A | didn't know that. How would |I know
t hat ?

Q But you know that now, don't you?

A You said that. | haven't seen any
evidence of that. | nean, | don't nean to

di srespect your representations, but | have no

knowl edge of any contacts prior to May, presunably
sonetinme before May 20, since there's already a
proposal. But | didn't know of those -- those prior
contacts.

But in any case, consider the quote that
you' ve repeated now of M ke Baxley saying that if we
I ncl ude that | anguage, the assessnent will fail.
Vell, ultimately we did approve that |anguage. W
did include that | anguage in the docunent. He
approved that docunent.

So | can only assune that he changed his
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mnd. He says in July, before the docunent's
executed, that if we include that, the assessnent
will fail. But then he approves the |anguage in the
ulti mte agreenent that has that | anguage. So he

nmust have changed his m nd about whether the

assessnment would fail if that |anguage were
I ncl uded.
Q Do you --
A But that gives you sone sense of why | say

that there was a | ot of back and forth about the --
this and rel ated i ssues, when | thought there was an
under st andi ng, and then they backtrack. And then
cone forward again, | think there's agreenent, we're
proceeding forward, and then there's soneone that
says, "Well, no. | dissent."
And that was happening. And |I'm dealing

with two clients, but | understood that when |
retai ned Bechtel, that issue was resolved, because
that | anguage is in the agreenent and that agreenent
| anguage was approved by attorneys for both parties.

Q And we all -- we all struggle with not
know ng what we don't know. But did you know how
| ong Sant ee Cooper had been trying to get Bechtel or
sone third-party assessnent done of the project?

A As | said, | learned about it on May 20th.
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And there's nothing in the -- in A's docunent that

suggests that they've been kicking this around for a

long tinme. In fact, the way Al introduces it to ne,
Sant ee Cooper wants to hire Bechtel. He doesn't
say, "Well, as you know, we've been kicking Bechtel

around for nonths and nonths and nonths, and now
they finally want to hire them"

No. Al is telling ne for the first tine.
And | had no reason to believe that this was nore

t han, you know, a couple days, a couple weeks old,

and didn't -- and didn't assune that.
Q Right. I'mnot trying to say it's your
fault. |'mjust saying there are other things

happeni ng, obvi ously.

A | have no doubt, but I'm-- you're the
only witness that's in front of you, so | guess
you' re getting what you're getting.

Q Thank you.

Can you understand that trying to nake it
for litigation purposes, |ike what Santee Cooper was
concerned about, would actually underm ne the
cooperation needed fromthe consortiunf

A That was an issue that -- that was
addressed in the context of discussions about the

NDAs and simlar types of assurances that the
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consortiumwanted; so yes, | was aware.

Q And even -- and so the result of forcing
it into this agreenent that says it's for litigation
actually had the effect of causing problens with the
consortium s cooperation in providing docunents and
i nformation to Bechtel, didn't it?

A | can't -- | can't agree with your
specul ati on about Westinghouse's notives. MW
under st andi ng of Westi nghouse's reluctance to give
up i nformati on was that Bechtel was a conpetitor,
one; and, two, they didn't particularly want the
owner to know certain things that they considered to
be confidential .

MR. BALSER  Matthew, we've been going for
about two hours. Do you want to take a short
break?

MR M RICHARDSON: Sure. You've got to
give ne a signal.

THE VI DEOGRAPHER: The tine is
approximately 2:57, and we are off the record.

(Recess in the proceedings from 2: 57

to 3:08.)

THE VI DEOGRAPHER: The tine is
approximately 3:08 p.m W are back on the

record. Counsel, you may proceed.
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BY MR M Rl CHARDSON:

Q No question that SCE&G was in favor of
hiring Bechtel before or when they -- when you
actually hired them right?

A | certainly understood that they agreed to
the hiring of Bechtel.

Q And you believe Kevin Marsh, for exanple,
was in favor of hiring Bechtel before October 22nd,
2015, right?

A Vel |, they were al ready retained.

Q Right. And do you have any reason to
think that he did not want Bechtel hired or doing an
assessnent before Cctober 22nd, 20157

A At sone point, there was skepticism
expressed about the hiring of Bechtel by various
people, primarily people at SCANA as opposed to
Sant ee Cooper.

| nmentioned earlier that there was sone
suggestion that Bechtel was | ooked at as sonething
| ess than an honest broker by sone peopl e because of
the perceived interest that Bechtel had in being
retained for what would prom se to be a very
| ucrative contract for Bechtel in connection with
the $10 billion project.

Sol -- 1 would resist assenting to any
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categorical statenents like that. That just
doesn't -- | think there was a certain skepticism
about Bechtel that preceded the issuance of the
report, and possibly even the retention.

Q But you know that the senior |eadership of
SCANA certainly becane opposed to Bechtel on
Cct ober 22nd, 2015, when the presentati on was given,
don't you?

A | had no idea. As you've characterized
it, I think, accurately, | called in and
participated briefly. It was not a webinar, so |
didn't see any of their slides. | wasn't able to
gauge the reactions of the people in the room |
can't even tell you with any confidence who was in
t he room

So to ask ne what anybody was thinking on
Cct ober 22nd, we're not going to get anywhere.

Q And after that is really what |'m nore
I nterested in, because you had -- after the
presentation was given, a draft report was given,
you were having conversations with both sets of your
clients.

A Yeah, the other thing that | should
mention is that a nunber of the nenbers of the

Bechtel team were characterized as bei ng sonmewhat
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abrasive. | didn't experience that. | didn't see
that, so | can't say that they were abrasive. That
tends to be a subjective characterization, in any
event. But a nunber of people felt that about their
report or about their team team nenbers in
particular, a nunber of whomleft Bechtel shortly
after that. And so | think there were a nunber of
reasons that people | ooked at Bechtel with a
j aundi ced eye even before getting their
presentati on.

Now, | have no idea whether Kevin Marsh or

anybody el se thought Bechtel had identified anything

useful in their report. 1've nentioned to you that
sone of those things fell into the category of,
"Well, yeah, we've known about that for a long tine

and we tal k about it weekly with the contractor,"” or
“"No. W disagree.” O the third thing is, "Gosh,
you're -- you're just conpletely off base there.”

So to suggest that, prior to October 22nd,
everything -- everybody thought Bechtel was a hero,
and afterwards, sone people changed their mnds, |
t hi nk that woul d be a fal se characterization.

Q It al so sets up kind of extrenes that |
didn't ask about. Wat | was asking --

A It does set up extrenes, that's true. But
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| think that there was an inplication in your
guestion that sonehow sonet hi ng changed dranmatically
on Cctober 22nd. And that's not ny -- ny

| npression, but -- for the reasons that | nentioned.

Q You can confirmfor us, though, that
SCANA' s executives, senior executives, in particular
Kevin Marsh and Steve Byrne, after they heard and
saw Bechtel's findings and recommendati ons, becane
hostile to Bechtel's assessnment and the issuance of
a report?

A |'ve never seen Kevin Marsh or Steve Byrne
act wwth any hostility towards anything, so | can't
confirmthat. D d they -- did their suspicions
about or did their opinions of Bechtel degrade even
further after March 22nd? | don't know. | wasn't
t hat aware of or have information about what their
vi ew of Bechtel was.

Q Well, forgive ny characterization. You
could confirmfor us that SCANA seni or executives,
In particular Kevin Marsh and Steve Byrne, after
t hey heard and saw Bechtel's findings and
recomrendati ons, were against the rel ease of any
witten report?

A No. At one point, | have a very clear

recollection that Kevin Marsh wote ne an e-nai
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saying that he wanted the witten report.

It was a noving target, as |'ve said.
|'"ve got nultiple clients, nultiple representatives
of different clients. But | think there was one
point, well after QOctober 22nd, when Kevin
specifically said he wanted a witten report.

Q And | hope we | ook at that. That was
Novenber 30th, after he already knew you had a copy
of the draft report, right?

A Vell, | believe | got the report on
Novenber 28th. |Is that right?

Q  12th.

A 12th. Okay.

So yes, obviously it was after that. And
he woul d have known that | received that, so -- in
any case. So you knew that what you were trying to
get ne to agree to was fal se?

Q No.

A That's why you asked ne the question?

Q No. You answered a different question.

A Ch, okay.

Q What |'m asking is not that he wanted to
see the report after he knew you had it, but rather,
he didn't want one issued at all. You never heard

fromhimor Steve Byrne that they wanted a witten
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report issued?

A You know, that -- again, that's not
consistent with ny nenory. At one point, Martyn Daw
wanted to issue the last bill. And it seens to ne
that | renmenber hi msaying that he thought that the
oral presentation conpleted their services. And |
said, "No. That's not consistent with ny -- with
nmy -- with nmy direction, that the oral presentation
didn't conplete your services."

So people were saying a ot of different
t hi ngs, and they weren't always consistent from week
to week. But | can say, fromthis point on, Steve
definitely didn't want it, or fromthis point on,
Kevin did want it, or during this interim he did
want it, then he didn't want it.

The e-mails are what they are, and you can
go through them and identify various tinmes when
peopl e said they wanted the report and various tines

when the sane person mght say they didn't want the

report. It was a very fluid situation for everybody
but nme. | had ny own views, and they were pretty
consi stent.

Q And you didn't want anything done that
m ght end up making a Bechtel report discoverable?

A Di scoverable in the litigation with the
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contractor, because | know that this | awsuit
I nvolves a ot nore than -- than whether that report
woul d be discoverable in a lawsuit with the
contractor. So all | knowis that that was ny
concern. | didn't want it to be discoverable in a
| awsuit wth the contractor.

In sonme ways, | view that eventual dispute
as ny client. | nean, granted, ny client were
| i vi ng human bei ngs who were representing
corporations, but | was hired to protect that
di spute and to ensure that that dispute had the nost
favorabl e outcone. And whether that was settl enent
or whether that was successful |itigation, that was
nmy goal .

And so | was al ways focused on that
di spute. And whether it would be discoverable in
any other context didn't show up on ny radar screen;
it wasn't sonething that | would be conpetent to
gi ve legal opinions about; it wasn't sonething that
| did give | egal opinions about.

Q Do you know about the productivity factors
and | abor ratios with respect to the Wstinghouse
schedul e?

A | knew a | ot about those issues with

respect to a lot of different things. That was one
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of the key points of analysis.

Q And were there other mtigation plans |ike
t hose, those two issues, that were necessary to
justify the schedul e?

A The other mtigation plans besides what?
Let me -- let ne just address what the mtigation
plans were, in ny mnd, at |east those that were
forenpst at that time. And forenost was, one, the
conversion al one should have incentivized the
contract, because he's now not being paid
essentially costs plus. Wen you're being paid
costs plus for your |abor and your supervisors,
there's not as nuch incentive to hold those costs
down because you're getting the plus. So just by
converting it to a fixed price, you think you're
creating a greater incentive to the contractor to be
nore efficient.

Two, you're jettisoning CB& . | feel
certain that nobody at Westinghouse is exchangi ng
Christmas cards with anybody at CB& . They were not
friends on the job, and they didn't stay friends
afterwards. And that friction was not a good thing
for the project.

Three, you were bringing in Fluor. It's

nmy understanding, ny recollection -- you can check
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me on this -- but Fluor built Unit 1. The units
that were the subject of the EPC contract were Units
2 and 3. Fluor had roots in South Carolina. They
were | ocal boys. They felt that they could trust
them and that they would nake a difference.

So everybody was optim stic that those
productivity factors could be influenced initially,
at least, could be influenced by those three factors
and others. But those are the three that cone to ny
m nd.

Q And when | -- when | was aski ng about
productivity factor, | was speaking of, you know,
the craft, nmanual |abor on the job --

A Sur e.

Q -- and the ratio, essentially, that's
given for the productivity factor, and then | abor
ratios as to indirect versus direct. But you naned
sonme ot hers.

My -- ny bigger question is: Wre you
aware that the Westinghouse schedul e depended on
both the inplenentati on and success of those
mtigation plans and not -- and was not based j ust
on the realities of the project at the tine?

A The realities of the project had just

changed in the ways that | described. But |I was
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certainly aware that on this job, as on any job,
that | abor and productivity and ratios affect costs
and typically tinme perfornmance. But we were -- we
were aware at that tine that for Wstinghouse to
achi eve the contract successfully at -- within the
time period given, then they woul d have to inprove
certain things. And we thought that they would do
It because the incentive, because of getting rid of
CB&l, and because of bringing in Fluor.

| would al so say that the price, from
West i nghouse' s viewpoint, was in excess of what they
were projecting as their cost. It's ny
understanding that the fixed price nunber was

arrived at because Westinghouse was giving a

projection, and -- and Steve Byrne said, "Wll, if
we paid you another"” -- | think it was $500 mllion,
but I"mnot certain of that -- he said, "if we paid

you a little bit nore, would you agree to convert
this toa-- to a fixed price?"

So Westinghouse thought they could do it.
In fact, the fixed price was in excess of what they
were projecting at the tinme of what it woul d cost
them So we thought that this was a realistic
schedul e and a realistic budget, and that they could

be profitable at -- at the agreed fixed price
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1| nunber.

2 That was all -- that was -- everything

3| that we had, everything that | had, at |east, was

41 telling me that. Now, if there were internal

5| nunbers being run, | don't know about that. But --
6| but it looked Iike they could performgiven the

7| changes in the project.

8 Q And we -- | think we've already talked

9| about the 2014 internal EAC review, right? That was
10 | calculating the cost, not what Wstinghouse was

11 | giving, but testing the -- vetting those nunbers and
12 | testing the validity of that.

13 So you just say, when you're answering

14 | about that you thought not only was it a good deal,
15 | but you thought Westinghouse was going to nmake a

16 | profit on the fixed price option --

17 A Vell, it was --

18 Q -- you're not speaking on behalf of the

19 | owners, are you?

20 A I"'mtelling you what the -- no. [|I'm
21 | always telling you -- |I'mnot speaking on behal f of
22| the owners in this deposition. 1'mspeaking -- I'm

23 | answering your questions about what was known at the
241 time. And that was one of the things that | knew at

25| the tinme and one of the things that the owner knew
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1| at the tine.

2 And | haven't sat down and |ined up the

3| EACwth the fixed price nunber, but -- recently. |
41 didit then, and | don't renenber being worried

5| about that.

6 Q Did you ever see the internal EAC nunbers?
7 A The only EAC | saw was the -- was the

8| contractor's EAC, and that was in a spreadsheet

9| form And | had a copy of the spreadsheet. And I

10 | manipulated it and | worked with it. | did, you
11 | know -- ran various scenarios. | tried to analyze
12| it and tried to understand it.

13 Q And did you have any opini on about the

14| reliability of the realistic nature of the

15 | assunptions on the | abor productivity factors or the

16 | abor ratios?
17 A when?
18 Q In late 2014, at the end of the

19 | rebaselining.

20 A Oh, | don't have a clear recollection of
21 | what | thought about the -- about the EAC in 2014.
22| As | said, | didn't really review all seven -- siXx
23 | years of ny involvenent in preparation for this

24 | deposition. | just didn't |ook at much from 2014 at

25 al | .
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Q Yeah. And | wouldn't have gone back and
asked you about it again. | think you' ve already
told us you weren't -- weren't famliar with it,

except that was part of your answer. You said that
you saw the contractor's EAC

Were you referring to the 2014, the
August 2014 EAC?

A That's what | -- actually, that's the only
one that | was aware of by the contract or by the
owner. | think you're right, it's August of 2014,
and it's an Excel spreadsheet.

Q And -- and who were you working with in
t he owners on that issue?

A Vel |, the sanme group of people that |'ve
menti oned here.

Q But not with the EAC group?

A | didn't -- | didn't neet anybody from
NND, except Jeff Archie, if he's considered part of
NND, until 2016.

Q Uh- huh. And what purpose were you doing
this, your own analysis of the owner -- excuse ne --

of the consortiums EAC in 20147

A | wanted to understand if we were in
troubl e, because right then we still had the four
buckets. And | was -- | learned pretty early in the
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1| process that the bucket to keep an eye on was the

2| target, target price bucket. And | wanted to

3| understand if we were -- just what they were

4| projecting with respect to the target price.

5 And as | renenber it, it's fairly -- it's
6| a bit of a challenge to take the EAC and fi gure out
7| what's in what bucket, because it wasn't carved up
8| that way, but | wanted to understand that.

9 Q And when you said that you thought that
10 | the owner believed that Westinghouse woul d nake a
11| profit off of the fixed price option, who -- what's
12 | that based on?

13 A That's -- actually, that's based upon

14 | sonething that | heard Steve Byrnes say. And he

15| actually didn't use the word "profit," so | don't
16 | want to quote him or paraphrase himinaccurately.
17 What he said was that the Westinghouse

18 | cane to himand said, "This is what we're projecting
19| to conplete.”

20 And Steve said, "Well, how about if we

21 | paid you X nunber of dollars nore, would you agree
22| to a fixed price?"

23 So whet her Steve understood that to be

24| profit or Steve thought their projections were too

25| |low, | don't know. But |I've told you what | -- what
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| under st and.

Q And did you have a discussion with Steve

so you' d understand what he -- why he was willing to
of fer an additional $500 million under this
current --

A | -- no, | never had any foll ow up issues

or questions for Steve about that.
(Response to Mdtion to Conpel
Di scovery Responses and Production by
SCE&G and Dom ni on Energy marked Weni ck
Exhi bit Nunber 3 for identification.)
(Engi neeri ng, Procurenent and
Construction Agreenent marked Weni ck
Exhi bit Nunber 4 for identification.)
BY MR M Rl CHARDSON:

Q |'ve got an Exhibit 3 and 4, which are
basically the sane thing, but I've only got one copy
of Exhibit 3.

Exhibit 3 is the entire June 11th, 2018,
filing by SCE&G in the Public Service Comm ssion
| abel ed, Response To Modtion To Conpel Di scovery and
Responses and Production by SCE&G
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A Do you want ne to just hand it down?
Q The fewer hands, nmaybe the better
( handi ng) .
A Do you want ne to read this?
Q Nope.

MR SMTH Does it have a Bates nunber,
by any chance?

MR M RICHARDSON: It's a filed docunent.
If you look in the right side --

MR SMTH |If sonebody just wll specify
what the date is so we can find it.

MR M RICHARDSON. It's the June 11th --
|'ve already said it on the record, but it's
the June 11th, 2018, filing in the PSC by
SCE&G.

MR SM TH  Ckay. Thanks.

MR M RICHARDSON: It was also filed in
the federal court action on August 3rd with
sone, but not all, of the excerpts. Al of the
exhi bits, | nean.

MR SM TH.  Thanks.

BY MR M Rl CHARDSON:
Q | wanted to -- I'mgoing to ask you about
Exhibit 4. But you net with the owners in |late 2014

about a scheduling expert; isn't that right?
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A You know, ny copy is really awful. Is
this -- do you know what this Exhibit 4 is?
Q It's Decenber 17th, 2014, notes by
M. Steve Byrne.
MR BALSER: | don't have it. \ere is
t hat ?
MR M RICHARDSON: That's one of the
exhibits that's not in the copy you all have.
He's got the master copy. The other two, you
do. | can give you a copy of it if you'd give
me one second.
MR BALSER 1'd like to have a copy if
you're going to exam ne the w tness about it.
MR M RICHARDSON. That's Exhibit 5. |
need Exhibit 4. Actually, | don't have it
ei t her.
BY MR M Rl CHARDSON:
Q You probably haven't seen these before,
but do you renenber having a negotiation pre-neeting

about experts with M. Byrne --

A | renmenber --

Q -- and ot hers?

A -- raising the issue of engagi ng experts
with the group. This was obviously well in advance

of the Bechtel issue, but it's consistent with the
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purpose to which | wanted to put Bechtel, because |
felt that I, as a construction |awer, would benefit
from having a team brought in, you know, soneone
| i ke a Navigant or a Secretariat, to evaluate
schedul e, | ook at cost. And | believe that there
were new clains being asserted at this tine.

So in any case, | don't -- | can't,

| ndependent of this Exhibit 4 --

Q You don't have any nenory?
A VWll, | have a |ot of nenories, but
| ndependent of the exhibit, | wouldn't necessarily

say that | raised the issue of forensic accounting
and schedul ers on Decenber 19th of 2014. But |
woul d say, independent of that exhibit, that | did
rai se that issue with the owners. Al of our
neetings were in the -- in the main conference room
not the boardroom the main conference room And |
remenber being in that conference roomwth
representatives of both clients and nmaki ng that
poi nt .

Q Uh- huh. And do you see that these are
not es about your confidential comunications with
your client about what becane the Bechtel assessnent
and, in particular, your |egal advice about

construction scheduling assessnent?
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A Actually, this is essentially illegible to
me. | don't -- | won't say that every word is
il1legible, but it's -- the copier skidded, and
consequently it's duplicated.

And you tied this to the Bechtel
engagenent. Certainly when Bechtel was raised, |
saw an opportunity -- | thought | saw an opportunity
to have them do sonething that |I'd nentioned
earlier, but Bechtel would not have been the entity
that | recomrend.

Q At that time?

A Real ly nore or |ess any tine.

Q Wul d you agree that SCE&G agreed with
you, as its counsel, a recommendation to hire
Bechtel to ensure that the project was on track to

be conpleted on tine and on budget ?

A | don't see any nention of Bechtel in this
docunent .
Q I'"ve noved on fromthat docunment. [|I'm

just asking you a question.
A Oh, I"'msorry. So could you -- would you
read back the question?
Q Sure. No problem
Wul d you agree that SCE&G agreed with

your recommendation to hire Bechtel to ensure the

EveryWord, Inc. Court Reporting Page: 211 www.EveryWordInc.com

86¢ J0 Z1Z 9bed - 3-0/€-210Z # 194900 - 9SS - Wd §2:§ 92 4890100 810Z - A3 14 ATIVOINOY1LO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

project was on track to be conpleted on tine and on
budget ?

A No. No. | -- that's not what ny
recomrendati on was concerni ng Bechtel.

So there's parts to that question. D d
they agree to the engagenent? Cbviously, they
agreed to the engagenent. They approved the
Prof essi onal Services Agreenent. They paid the
noney. But the purpose that you defined there is
still -- 1 don't associate that with the retention
of Bechtel.

Q And Bechtel actually assessed whether the
project was on track to be conpleted on tine and on
budget, didn't it?

A They fornmed an opinion on that, albeit
prelimnary, and with, what, sone percentage of
confidence on schedul e.

The budgetary vi ewpoi nt was noot by that
poi nt because they were assum ng that the owner was
going to have to pay based upon the productivity
factors and the ratios that were in place, and they
woul d have to pay under the four-bucket paynent
schene.

So Bechtel was -- you know, kind of m ssed

the boat or they were -- no, they didn't mss the
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boat. They were noot by that tine.

Q And in their conclusion of their
assessnent, they concluded the project was not on
track for its approved budget or construction

schedule; isn't that right?

A Bechtel's concl usions are what they are.

They nmade a projection, albeit prelimnary and
Wi t hout a hundred percent confidence, and with a
wi de range of possible dates of when the project
woul d be conpl eted, based upon an unreliable
nmet hodol ogy. That's what they did.

And that was not, of course, what |

recomrended i n Decenber of 2014 or any tine.

Q When you first started tal king about the

Bechtel retention with Al Bynum did he tell you
t hat Bechtel had already executed a form of the
proprietary data agreenent that was in the EPC
exhibit 017

A No. But |I did learn that in 2015. But

that was -- you understand that was -- if | renenber
correctly, that was an exhibit to the construction
contract that anybody had to sign basically to even

talk to anybody fromthe project. That wasn't the

key docunent fromthe contractor's perspective.

fact, | think I signed one of those.
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Q WIIl you turn to Exhibit 127

A Yeah. (Wtness conplies with request.)

Q You nmentioned Jeff Archie before. Wio is

he?

A He is -- he reports to Steve Byrne. He
may be a direct report. |I'mnot sure. But he's
wi th SCE&G

MR. BALSER | don't have Exhibit 12.

MR M RICHARDSON: Can you |l ook for 7?
July 16, 2015.

MR BALSER  Just tell nme what it is. W
may be able to pull it up on the conputer.

MR M RICHARDSON: Sure. It's an e-mail
with the subject, Videoconference, fromJeffrey
Archie to Steve Byrne.

MR. BALSER Cot it.

MR SMTH  And the date? I|I'msorry. |
m ssed t he date.

MR M RICHARDSON: July 16, 2015.

BY MR M Rl CHARDSON:

Q Do you know who he's referring to as
Crosby in this e-mail?

A Yeah, M ke Crosbhy.

Q And do you see the second sentence that
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says: "He's softening on the George Wnick issue"?
A Yeah. | didn't realize |I had an issue.
Q W' ve heard --
A Yes, | see that.
Q | think we know what your issue is, don't

A Vell, so Mke is softening on the issue.
Does that nean he's comng around to ny point of
view on the issue? Wat is the issue that we know
it is?

Q VWhat is the issue that's being tal ked
about here?

A Wll, I don't know. This didn't -- wasn't
sent by ne or to ne or copied to ne.

Q Let's go to the next sentence. Maybe that
will clue us in: "W need to consider if focusing
on precludi ng discovery."

Do you know what SNC i s?

A No. | was going to ask you.

Q Have you ever heard of Sout hern Nucl ear?

A What's the C stand for?

Q Conpany, probably, but part of the Vogtle
owner shi p.

A Ch, no. Wat's the "engagi ng Weni ck"

thing? That nmakes no sense to ne, because |'ve been
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engaged for four years by this tine.

Q | know you don't renenber this or didn't
know it, but the Bechtel hiring had been going on
for nonths before you got involved.

So it would be --

A Vell, | knew about it in May, so -- but
that's -- | don't know what "engagi ng Weni ck." \Wen
did they engage ne, to do what?

Q | think when Al Bynumcalled -- contacted
you.

You may not have known, but let's nove on.
What -- do you know what the nore
| nportant part of this, which is the "precluding
conplications with the litigation that the
consortiumis very interested in"?

A Yeah, you asked ne about that earlier.

And | -- | don't recall that angle, that is, the
angle that involved the litigation between the
contractor and the Vogtle owners as being a concern
of the consortium | take Steve at his word, but |
just don't renenber that being brought up to ne.

Q In part, because you weren't talking to
the consortiumat all about this issue, were you?

A No, but these types of things -- well, no.

| wasn't talking to the consortium about any types
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of issues. The first dealings | had directly with
the consortiumwere in 2016 in connection with the
DRB.

Q But you were the attorney advising both
Steve Byrne and Jeff Archie on this issue, weren't
you?

A Whi ch issue is that?

Q Bechtel retention.

A | was advising Steve Byrne and Jeff Archie

on Bechtel retention in July of 2015. There's no
guestion about that.

Q And in this e-nmail, there's no question
that they were discussing the reason to engage you
to conplete the hire of Bechtel; isn't that right?

A No. They were tal king about nore of a
driver there. They apparently have in mnd at | east
two drivers, and perhaps a nunber of drivers, and
they're saying that one of themthat they think
shoul d be nore prom nent relates to precluding
di scovery by SNC, because that is sonething the
consortiumis interested in and resonates with M ke.

THE VI DEOCRAPHER: Excuse nme, M. Weni ck.

Can you get the paper off?

THE WTNESS: Sorry.
BY MR M Rl CHARDSON:
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Q Soisn't it -- isn't it true, in your
advising the owners on this issue in this tine
peri od, that Santee Cooper was needing to be
convinced to have this be an attorney retention for
anticipation of litigation?

A |'ve said repeatedly today that there were
various tinmes when Santee Cooper was nore focused on
getting an assessnent related -- that they could use
for the normal course of business than on
anticipation of litigation; and that they several
ti mes expressed that preference, and several tines
reversed thensel ves or took the opposite position
and agreed with ne.

And then ultimately, when the Professional
Servi ces Agreenent was circulated, it was approved,
which I'd just note it's not the first tinme, but as
unequi vocal acceptance that they would foll ow ny
strong recomendati on on that issue.

Q And today you' ve tal ked repeatedly about
this Southern District of New York litigation that
you were concerned about, based on the venue cl ause
of the EPC contract.

A Ri ght .

Q Is -- are you aware of any conmuni cati ons

that refer to that litigation in relation to the
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hiring of Bechtel?

A There was no -- there was no litigation at
that time, but there were nultiple -- there were
mul ti pl e communi cati ons about an eventual | awsuit
with the owmner. And | explained ny view on what you

call "this issue,” the issue with the Bechtel
retention, in the context of that litigation, which
everybody understood | was tal ki ng about when |

tal ked about in anticipation of l|itigation.

W didn't tal k about when it would be
filed or -- I'"'mnot sure we even tal ked about the
venue. But | can talk to you as a | awer about what
the contract says and what | had in ny mnd. | have
been in that courthouse. | know what it's I|ike.

And | anticipated that that's where this whole thing
woul d play out in ny sunset years.
Q And you suggested that this was -- that |

woul d call this your issue, but in fact, it's your

clients calling it your issue, isn't it?

A ' mnot sure what they're calling the
George Wenick issue. It's certainly plausible to
believe that it's -- it's what you suggest, but |

don't know that, so | can't testify to that.
Q Could it be anything el se?

A | don't -- you know, a |ot of people have

EveryWord, Inc. Court Reporting Page: 219 www.EveryWordInc.com

86¢ 40 0ZZ 9bed - 3-0/€-210Z # 194900 - 9SS - Wd §2:§ 92 4290100 810Z - A3 14 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I ssues with ne. It could be a dozen things. They

mght not like ny ties. | don't know Vo knows?
As | said, it's plausible that they're

tal ki ng about the retention of Bechtel, but it's

al so plausible that there were other matters that

fit this description. | haven't given it nuch

t hought since | was just handed this 10 m nutes ago.

Q And considering your issue of wanting to
make sure the Bechtel assessnment or report wasn't
di scoverabl e, you never had any concern or thought
that it was in anticipation of l[itigation or
di scoverability in litigation that did not involve
your clients?

A No, | didn't care. | can see why the
consortium mght care, but | didn't care.

Q But you al so did not believe that the
assessnent or the report could be protected from
di scoverability based on |itigation that did not and
could not involve your clients; isn't that right?

A Actual ly, | thought | nade clear that |
didn't have a viewon that. And it's not -- it's
not that |I'magnostic. |It's that | just never
t hought about it. That's -- that's a hypotheti cal
that didn't occupy ne for a nonent.

What did occupy ne was -- was the
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litigation with the contractor. | think |I nade
clear that | had never researched, never considered,
and don't know the answer to the question of whether
retaining Bechtel in anticipation of litigation with
the contractor cloaks that docunent with any sort of
privilege in any other venue, in any other forum |
just don't have a view on that.

You know, |awyers don't offer -- shouldn't
of fer views on things they don't know anyt hi ng
about. And | don't know anythi ng about that.

Q And your advice to ensure the Bechtel
retention was in the context of both attorney-client
privilege and in anticipation of |itigation, was
based in part on the risk of unfavorable results of
t hat expert opinion or assessnent?

A Not just unfavorable, unfavorable and
hal f - baked, to use a colloquialism Unfavorable,
but based upon inconplete information.

And think back to ny e-nmail to M ke
Baxley. | said that that expert in that case in the
Western District of Pennsylvania didn't have all the
facts. It was a prelimnary report. Nonetheless,
in the context of litigation, you know what it's
like. You get that report. You stand up in front

of a judge or a jury, you wave it and say, "Their
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1| own expert said such and so."

2 And then you cone back and say, "Well,

3| yeah, he said that, but he had limted access, he

41 only had eight weeks, | only paid hima mllion

5| dollars. And besides, you know, things were

6 | changing, and so forth and so on, and they didn't

71 have the qualifications.”

8 Fine. And what do they renenber? They

9| renenber the waving of the report, not all your

10 | qualifications. So | didn't even want to all ow

11 | those argunents to be nade. And that's -- that's

12 | not a position that |'ve devel oped for this case.

13| That's nore or |ess been ny practice when | deal

14| with experts. And | deal with experts all the tineg,
15 | sonetinmes four or five experts on a matter.

16 Q And after you executed the Professional

17 | Services Agreenent with Bechtel, did you do anything
18| to work with themto ensure they were providing, you

19 | know, consulting services to you?

20 A No. And that was one of ny

21 | disappointnents about the whole dynamc. | would --
22| first of all, I wouldn't have set it up with a

23| mllion-dollar fee. | would have set it up, "This
241 is what | want. Gve ne your billing rates.™

25 Frankly, setting up with a mllion-dollar

EveryWord, Inc. Court Reporting Page: 222 www.EveryWordInc.com

86¢ J0 £2C 9bed - 3-0/€-210Z # 194900 - 9SS - Wd G2:§ 92 4890100 810Z - A3 14 ATIVOINOY L0313



George Wenick - Vol. |

1| fee neans that Bechtel is going to work to a budget,
2| and they're going to nake a profit and do as nuch as
3| they -- they're going to be honest about it, but

41 they're not going to do nore than what they can do
S| for amllion dollars profitably.

6 Sol -- 1 was unhappy with the way it was
7] set up. But | thought if that's the way the owner

8| wants to set it up, fine, but I want to use it for

9| ny purposes in understanding this job and preparing
10 | for litigation with the contractor.

11 Q And after you entered into the PSA

12 | agreenent with Bechtel, did you really have any

13| interactions at all with themor wth the assessnent
14 | until the October 22nd prelimnary presentation?

15 A No.

16 Q And did you stay on the phone on the

17 | Cctober 22nd presentation | ong enough to hear that
18 | they reported that the conpletion dates for Unit 2
19 | would need to be adjusted 18 to 26 nonths out, to
20 | sonetine after Decenber 2020, and that the

21| conpletion date of Unit 3 would need to be adjusted

22 24 to 36 nonths out, to sonetine in 2022 or 20237

23 A What | renenber about that is that there
24| were dates -- they were tal king about their
25| assessnent. At a certain point, | interrupted with
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a question of their nethod, because w thout

under standi ng the nethod, the dates woul d nean
nothing to ne. As | said, it would be little nore
t han sonmeone tappi ng ne on the shoul der and sayi ng,
you know, "All these nuke plants finish late."

"Ckay. Fine. That's no -- that's no use
tonme at all. Tell nme what your nethodology is."

So | interrupted.

And if | heard those dates, | didn't mark
themin ny mind. You know, two sets of dates -- you
know, we've got all these dates noving around. They
propose two sets of dates. Did | hear thenf
Probably, but | don't renenber that, because |
remenber thinking whatever is comng out is going to
be usel ess: Unreliabl e nethodol ogy. Not enough
time. You said it's prelimnary. You said words to
the effect, "In order to give you any neani ngf ul
proj ections, we have to do a lot nore work."

They said those words, and then they --
they lay out the nunbers. Well, by that tinme, |'ve
stopped listening. | nmay have still been on the
phone, probably was, but | stopped |listening because
| don't care if they say tonorrow or five years from
now or 20 years fromnow. It neans nothing to ne.

If you don't have a reliable nethodol ogy, your
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result is not useful to a construction litigator.
It's just not.

Q And Bechtel's prelimnary report said that
Its assessnment was based on the current civil
progress and performance that would remain
unchanged.

A Sure. And that's another reason to
di scount it, although that wasn't forenost in ny
mnd. The -- | told you all the reasons that it was
bel i eved that that woul d inprove.

So | think every assunption they nade was
a worst-case scenario assunption, but that was --
that was not the core of nmy objection to their
analysis. The core of ny objection was their
nmet hodol ogy.

Q And in contrast, you know, because | think
that's one of the conparisons we have, is that SCANA
was repeatedly disclosing that its antici pated
conpl etion dates that were being reported were

subject to a nunber of mtigation neasures that the

consortiumwas seeking to inplenent. Isn't that
ri ght?
A Yeah.
Q And, | nean, it seens |ike that nmeans that

the SCE&G knew at the tinme that it was reporting
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1| substantial conpletion dates of 2019 and 2020, that
2| it was having to assune the mtigation neasures

3| would be both inplenented and successful.

4 A Vell, | don't know what they were

5| reporting. | assune they were reporting July 31 of
6| 2019 and July 31 of 2020, which were the dates in

7| the Cctober 2015 anendnent, which is -- are the

8| dates that the contractor commtted to in a very

9| serious neaningful way.

10 And it was everybody's expectation that --
11| you call themmtigati on neasures, but there were a
12 | whole series of things that were -- that were very
13| real to the owner that were being changed, not j ust
14 | an effort by the owner to do typical construction
15| mtigation, where you work overtine and do all those
16 | kinds of things. There were changes in personnel,
17| bringing in Fluor. There was the incentive in

18 | deleting the target price and going to fixed price.
19 | There were all sorts of things that would

20 | encourage -- not to nmention the $900 million, which
21| |'ve already nentioned so nany tines, the

22| $900 nmillion incentives that the contractor had to
23 | neet those dates.

24 So there were a |ot of things going on

25 t hat caused ne and others to believe that those were
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real dates, those were achi evabl e dates.

Q But none of those mtigation plans that
were actually used or even discussed in this project
at that point were successful or even nade a
difference in either the budget or the construction
schedule for this project?

A | have no reason to say that. |'m not
sure why you say it.

Q Do you have any reason to dispute it?

A | think that Fluor was nore effective at
building this job once they got their arnms around it
than CB& . So yeah, | guess that's a reason to
di spute it.

Q VWhat's the netric of that or what's
your -- what gives you that inpression?

A I"'mrelying |largely on feedback fromthe
NND fol ks who did things -- Fluor, once they got
their arns around the job, which took a bit, were
doi ng better.

But we'll never know. We'Il never know
because of the bankruptcy. Wo knows what they
coul d have achieved had this job normalized, but it
didn't. It went into bankruptcy. This job didn't
have -- wasn't cancell ed because of schedule. It

was cancel | ed because of the bankruptcy.
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Q If it cancell ed because of the bankruptcy,
what were you doing for three days in July

negotiating with Westi nghouse?

A Vell, | didn't know that there was goi ng
to -- there was an effort to see if there was --
well, what | was doing in July was what | said | was
doing. | was attenpting to negotiate a contract

wi th Westinghouse to continue to go forward with the
proj ect.

But the ultinmate reason for the
cancellation, as | understand it, had little to do
Wi th schedul e and everything to do with the
bankruptcy, nanely the repudiation of the fixed
price contract and the fact that we're now openi ng
up the owner to the exposure of all costs to
conpl et e.

Q We tal ked about this a little earlier, but
| didn't actually use it then. | feel |ike nmaybe |
should use it now, continuing the thene of naybe we
just don't know what we don't know.

Are you famliar with a filing in federal
court, June 29th of this year, by SCE&G agai nst
menbers of the Public Service Conm ssion?

A No. Onh, is that the injunction, where

t hey sought the injunction?
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Q The injunction action for the tenporary
rate relief.

A Everything | know about that canme from a
newspaper article --

Q Newspaper article.

A -- so | don't know very nuch.

Q And you know the CFO of SCANA is one of
t he ones who signs, under Sarbanes-Oxley, of SEC
filings and public disclosures?

A That's my understandi ng of the act.

Q And were you -- | think |I've asked you
this, but were you aware that in a verified
statenent by that CFO of your client, during the
time in which you were representing themin the
summer of 2017, that "After a careful assessnent of
West i nghouse internal data, which only becane
avai |l abl e foll ow ng the bankruptcy filing, SCE&G
concl uded that despite Westinghouse's repeated
representations and guarantees to the contrary, the
consortium i kely woul d not have been able to
conplete Unit 2 until Decenber 2022, and Unit 3
until March 31, 2024"?

And then they went on to tal k about
determning the total cost to conplete the units

would be 8.8 billion in future dollars, an increase
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of over a billion dollars fromthe estimate from
2016.

Are you surprised, | guess, to find -- to
find out that your client had actually done a
detail ed anal ysis and essentially corroborated the
Bechtel findings?

A | don't know how detailed their analysis
was, and | don't think those corroborate the Bechtel
findings. Bechtel findings were done in 2015. A
| ot happened between 2015 and 2017 to affect the job
and when it would be conpleted. So the prem se of
your question, | disagree wth.

Q Actually, it looks like not a | ot happened
in that period of time, given the conclusions that

your client cane to in the summer of 2017.

A kay. Then Bechtel assuned a | ot woul d
happen. If a lot didn't happen, that was a change
in circunstance. They did not -- nobody verified

the Bechtel findings, to my know edge. And that
doesn't change ny opinion of that, what you just
read.

Q Do you agree that the key takeaway from
the Bechtel presentation was that the construction
schedule was at risk if progress and perfornmance did

not change?
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A No. | eventually got the slides, and
there were a ot of issues that they raised in their
slides. There were nultiple slides. The schedule
was just a few of them

| think that's probably an accurate
characterization of the review on schedul e, but |
don't know that that's the key. |In fact, that's the
| east significant fromthe viewpoint, for instance,
of Santee Cooper, which wanted information, an
assessnent of the project that would be useful in
managi ng t he project.

Tel I i ng sonebody you're going to finish
| ate doesn't hel p you manage anything. Telling them
that you need a nore robust owner managenent team
tells you sonething that you can use. Telling ne,

"You're going to be late,"” |I'mnot sure where that
gets you, especially the way they did it.

Q Vel |, and you know, obviously, that there
were a | ot of recommendati ons about how to deal with
this key takeaway fromthe Bechtel presentation;
isn't that right?

A |'"'mnot sure that there were anything I'd
consider to be particularly useful recommendati ons

on schedul i ng.

Q Are you aware of Santee Cooper's Bechtel
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Action Pl an?

A Not by that nane. | may know of sone --
Q kay.
A -- information.
Q And - -
A But not really -- it didn't cone out of
t he schedul e assessnent. It cane out of -- whatever
action plan I"'maware of -- | don't know it by that

nanme, Bechtel Action Plan, but | know that there
were sonme -- sone efforts to address certain issues
t hat had been raised by Bechtel, but not scheduling
| ssues. Because scheduling issues, that's just a
projection of conpletion. That doesn't tell you
what to do to performbetter as an owner on the
project. It was the other -- it's the other itens
In the project assessnent that m ght give you those,
al t hough nost of those are already known.

Q Who is Paul Singer or Singing?

A Yeah, | think he's the King & Spal ding
| awyer, isn't he?

Q The bankruptcy | awer?

A Yeah, | think so.

Q kay.

A | never net Paul, but |'ve spoken to him

on the phone several tines.
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Q If you'll turn to Exhibit 31 in that --
MR M RICHARDSON: What exhibit is this?
THE COURT REPORTER: The | ast one we
mar ked was 4.
MR. M RI CHARDSON: Ckay.
BY MR M Rl CHARDSON:

Q In Exhibit 3. In the back of it is
Exhibit 31. Do you see another set of handwitten
not es?

A | do.

Q According to Steve Byrne's notes here of
another third-party assessnent call in January 14th
of 2016, you see that your nane is |listed on the
fourth |Iine down?

A | do.

Q Do you renenber neeting with these folks,

Lonnie Carter, Baxley, Crosby, Pelcher, and

Cherry --
A Yes.
Q -- Marsh --
A Yep.
Q -- Addi son, Byrne, Ron Lindsay, and Bynunf
A | don't renenber all these people being
there. |I'mnot saying | disagree that they were

there, but | renmenber having a neeting in the mddle
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1| of January with a bunch of folks fromboth clients.
2 THE VI DEOCRAPHER: Excuse nme, M. Weni ck.
3 THE WTNESS: Sorry.

4 BY MR M Rl CHARDSON:

5 Q You see there's the third entry for you

6| down -- it's alnost snack-dab in the mddle. Do you
7| know the shorthand for change, delta character?

8 "I'f we don't change their prediction,

9| we'll be viewed as the owners' opinion, dash,

10 | consequences."

11 Do you see that?

12 A | don't know what that delta neans, "If we
13| don't" sonmething, the -- but ny viewthat a

14 | consultant will be viewed as expressing the owners’

15 | opinion, and that there woul d be consequences in

16 | litigation, is consistent with what |'ve been

17| telling you all day, which was ny concern that

18 | their -- that their report would be taken as the

19 | owners' internal opinion.

20 | don't know what "If we don't," | don't

21 | know what that is, because there was never any

22 | discussion, that I'maware of, of trying to get

23 | Bechtel to change their prediction. | know exactly
24| what | asked Bechtel to edit, and |I never asked them

25| to change anything. | asked themto del ete things,
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1| but | didn't ask themto change anyt hi ng.

2 Q A deletion could be fairly characteri zed

3| as a change to a draft report, couldn't it?

4 A You couldn't -- no, not a change to a

5| prediction. This doesn't just say change their

6| report. It says "change their prediction,” "if we

7|1 don't change their prediction.”

8 There was never any di scussion of changing
9| Bechtel's prediction. There was just -- | just

10 | proposed deleting certain things in their report.

11| Frankly, it's not ny practice to try to change

12 | anything that a consultant says. Sonetines | ask

13| themto address things they didn't address.

14 | Sonetinmes | ask themnot to address things that they

15 have addressed.

16 But I think it would be unw se and,
17| frankly, | wouldn't want to work with a consultant
18 | who would -- who woul d change an opi ni on because |

19| asked him And so that's not ny practice, and |
20| didn't do it here, and | didn't discuss doing it
21| here.

22 Q And |'m not suggesting you did. Wat |
23 | mght suggest is --

24 A | think you were.

25 Q Vell, let ne clarify then.

EveryWord, Inc. Court Reporting Page: 235 www.EveryWordInc.com

86¢ J0 9€T 9bed - 3-0/€-210Z # 194904 - 9SS - Wd G2:§ 92 1290100 810Z - A3 114 ATIVOINOYLO3 13



George Wenick - Vol. |

1 A Yeah.
2 Q | m ght suggest that this isn't witten in

3| conplete sentences and it is witten in shorthand.

4 A Yeah.
5 Q And the comment is, "If we don't change,
6| then their prediction will be viewed as an owners’

7| opinion."

8 A But | don't know, changi ng what ?

9| You're --

10 Q Vel |, you' ve already answered that

11 | question, and that's to delete the schedule fromthe

12 | draft report.

13 A Wll, I don't -- | don't knowthat. If we
14 | don't change their report, their prediction will be
15| viewed -- | didn't think the report was going to be
16 | discoverable at all, but if it was going to be

17| released, | wanted it to be released in the |east

18 | damagi ng form possi bl e.

19 Sol don't -- | -- |I"'d suggest you ask
20| Steve Byrne. Al | can tell you is that | never
21 | discussed changi ng Bechtel's prediction, and never
22 | discussed asking Bechtel to change any of the

23 | opinions that they expressed in their report.

24 Q But you did discuss and actually changed

25| the report, didn't you?
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A Most peopl e woul d understand the
di fference between del ete and change. And del eting
sonething is one thing. You're taking it out
al together. Changing sonething is rephrasing
sonething, to ne. And | can't imgine that | would
have failed to be clear about that.

Q VWhat if the delta represented del etion
I nstead of just change?

A VWhat if it neant, you know, any nunber of
things? You can --

Q Why don't you tell us your best
recol l ecti on of what you were saying on this call.

A My best recollectionis that -- | think it
was a face-to-face, actually.

Q Meeti ng?

A My best recollection is that | was
repeated -- nore or less saying what | said to M ke
Baxl ey in July of 2015, which is that when reports
get out, they are viewed as the owners' opinion.
Even if they're produced wth inconplete facts and

they're | abeled "prelimnary,” they are still --
they still can be damaging. And they were in the
case that | cited to them and in other cases.

So | would have -- |'ve taken that

position consistently fromJuly of 2014 through
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1| January 2015.

2 Q And if Bechtel's prediction on the

3| schedule was actually an owner's opi nion, what would
4 | the consequences have been?

5 A Wl |, the consequences would have -- to ny
6| mnd, would have -- in the context of the litigation
71 with the contractor, would have exposed the

8| contractor's claimfor $900 mllion of |iquidated

9| damages to a variety of defenses, superior

10 | know edge, estoppel, possible waiver, bad faith, a
11 | nunber of |egal theories that woul d have undercut a
12| claimfor not having a mllion dollars.

13 And believe ne, when you get into those

14 | kinds of clains, every single issue is litigated to
15| its death. And I didn't want to add anot her issue
16 | to the stack if that litigation actually occurred.

17 Q And as their |lawer, you were aware of

18 | ot her consequences, too, for these owners if the

19 | Bechtel prediction on the schedul e was seen as the
20 | owners' opinion of the schedule; isn't that right?
21 A If this were the owners' opinion of the

22 | schedul e, the owner would have said this was their
23 | opinion of the schedule. And they didn't do that.
241 And | don't think it was their opinion of the

25 schedul e.
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1 And they -- and besides, they were told

2| this on Cctober 22nd. Al this talk about getting a
3| reported account cane nuch after the owner was told
41 Bechtel's prediction. And nobody at the owner said,
5| "Hey, |'m persuaded by Bechtel."

6 Q On January in 2016, you-all are having

71 this neeting. You're telling themthat it's got --
8| that the report's got to be changed because there

9| are consequences, and it's not just in the potenti al

10 | anticipated litigation.

11 A Whay do you say that? That's --

12 Q You know t hat .

13 A That's what | was hired for.

14 Q kay. So you just didn't have any opinion

15| and you didn't give them any advice on consequences

16 | beyond what was a potential future anticipated

17 | litigation?

18 A | gave an overvi ew of why we engaged

19 | Bechtel. 1'mjust counsel. [|'m]looking for

20 | guidance. I'myour -- I'myour construction counsel
21| |ooking for guidance. | don't want this report

22| issued at all, but if it's issued, | want it with

23| certain deletions so that it does the m ni num damage
24| in a $900 mllion liquidated danages claim It's

25| really as sinple as that.
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Now, what other -- what other issues the
owner was -- was dealing with, |I don't have an
opi ni on on that.

Q Did you have any di scussi ons about
di scl osure of the Bechtel report to Ofice of
Regul atory Staff?

A The only discussion | had about disclosure
Is to the extent that | don't know what your
di scl osure obligations are. | don't think the
Bechtel report has any nerit, and it was prepared
with an unreliable nethod. But | don't know if you
have to report every piece of information that cones
to you even if you discount it, even if you consider
it to be an unreliable nethod, even if your attorney
is telling you that it's not useful.

But | was not regulatory counsel, | was
not di scl osure counsel in any context, and never
of fered an opi nion as what they should do concerning
any of those disclosures.

Q Vell, | nean, that's leaving out a pretty
big part of this issue, isn't it?

A What's | eavi ng out?

Q You're tal king about the attorney saying
there's no nerit to this report, there's no

useful -- it's not useful, but | don't know what
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your disclosure obligations are.

A | don't, because | don't. Does a party in
this context have to disclose every runor that's
circulated at the job site, every opinion of a -- of
sone person who thinks they understand nucl ear
construction and gives advice? Do they have to
report it all? | don't know That's just not what
| do.

| don't -- | don't advise people on
di scl osures in any context. Wat | advise them on
I's construction disputes. And so ny advice rel ated
to the construction dispute that | anticipated with

the contractor on this project.

Q And - -
A I f they had other concerns, | know they
had ot her counsel. They had counsel in the PSC

proceedi ng, they had disclosure counsel, and that
was their bailiw ck.
|'"mactually pretty careful not to try to

practice | aw outside of ny field. That's when
| awyers get into trouble. | don't like -- | don't
want to get into trouble. So | don't advise them on
t hose ot her i ssues.

Q And in this case, with this assessnent and

report, you cloaked it in privilege --

EveryWord, Inc. Court Reporting Page: 241 www.EveryWordInc.com

86¢ J0 Z¥ 9bed - 3-0.€-210Z # 194904 - 9SS - Wd §2:§ 92 4890100 810Z - A3 114 ATIVOINOY 10313



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A From t he get - go.

Q -- and gave it to your client saying,
"This is not discoverable"?

A In the litigation with the construction
contractor. Al of ny discussions were about the
construction contractor.

As |'ve said repeatedly, | don't know
whet her the privilege attaches in any other
proceedi ng agai nst any other party. | sinply don't
know the | egal answer to that. | don't even know if
there's a clear answer, but | haven't |ooked at it.
| haven't even, you know -- | haven't even peeked to
try to understand whether the privil ege that
attaches to a docunent prepared in anticipation of
the litigation -- of litigation by a non-testifying
expert has any privilege in any other context than
the litigation that is anticipated. It may well. |
can understand that it mght. | can understand
ot her argunents going the other way, but | don't
have an opinion on that and never did.

Q Were you aware that the owners, your
clients, have actually adopted your position about
the report and mai ntained that privilege and
protection, at |east until this year?

A | -- 1 amaware of that, and they m ght be
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right or they mght be wong. |'ma conplete
agnostic on the issue. | know what they've done.
They didn't do it at ny direction or ny request or
based upon ny |l egal opinion. | know what they've
done. And presunably at sonme point it will be
determ ned whether that was a correct position or
not, but |I don't have an opinion on it.

Q Did you have any di scussions about it in a

different context than the construction litigation?

A | don't recall any such discussions and,
gosh, | hope not. | don't think I did.
Q Did you have any di scussi ons about

di scl osure of the Bechtel report to the Public
Servi ce Comm ssi on?

A No.

Q How about any di scussi on about discl osure
of the Bechtel report in response to requests for
i nformation fromthe Ofice of Regulatory Staff or
t he Public Service Commi ssion?

A No.

Q Nobody in either of your clients cane back
to you and said, "W're being asked for this. Can
we turn it over or not?"

A kay. Now, there is a request that -- |

want to turn to ny clients and see if they're going
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to object.
MR M RICHARDSON: You can ask them
MR. BALSER Let's go off the record and
|l et me confer with the client -- | nean, the
W t ness.

THE VI DEOGRAPHER: The tine is

approximately 4:21. W are off the record.
(Recess in the proceedings from4: 21

to 4:29.)

THE VI DEOGRAPHER: The tine is
approximately 4:29. W're back on the record.
Counsel may proceed.

BY MR M Rl CHARDSON:
Q M. Wenick, neither of your clients cane
back to you and said, "W're being asked for the

Bechtel report, and can we turn it over or not,"

did they?
A No. But you asked a broader question.
And there was a subpoena issued to Bechtel. And

Bechtel advised ne of that fact, as they were
obligated to do under the Professional Services
Agr eenent.

Q And what did you do when Bechtel notified
you that they had received a subpoena?

A | reached out to ny clients and had
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certain conmuni cations with them
Q And t he subpoena you're tal king about was

recent in this pending litigation?

A Actually, | don't recall. | didn't
doubl e-check. It was a -- | don't recall.
Q Let's just go with the tenporal el enent.

Was it recent, in the |ast --

A Well, define "recent." W've been talking
about dates back in 2011. It was |ast year, |
bel i eve.

Q Four or five nonths ago?

And who did you contact at your clients
after Bechtel told you they got a subpoena?

A | spoke to Jim Stuckey at one point.

Q And before getting the comuni cation from
Bechtel about their receiving a subpoena, when is
the last tine that you tal ked about discl osure of
t he Bechtel report?

A It may well be the January 14, 2016,
neeting, but it would be in that tine frane.

Q You don't renenber anyone conming to you
before the Bechtel subpoena and aski ng about whet her
the Bechtel report could be disclosed or should be
di scl osed to any governnental agency or entity?

A | don't renenber because it didn't happen.
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1 Q kay. And just to be certain, did you

2 | have any di scussions about disclosure of the Bechtel
3| assessnent as opposed to the report?

4 A No, not except in the context of the

S| litigation with the owner if it cane to pass. That
6| was the only disclosure discussions that | had.

7 Q The di scussi ons we' ve al ready tal ked

8 | about?

9 A Yes, exactly.

10 Q You weren't involved in any decision about
11 | not disclosing the Bechtel report to the Public

12 | Service Comm ssion or Ofice of Regulatory --

13 A That's correct, | was not involved.

14 Q Did you ever instruct anybody at SCE&G
15 | SCANA, or Santee Cooper not to disclose the Bechtel
16 | report to the Public Service Comm ssion or ORS?

17 A No.

18 Q Do you know i f anyone ever disclosed the
19 | Bechtel report to ORS or the PSC?

20 A Everything | know about that | |earned

21| fromthe newspapers, and they've had a |lot of fun
22| with that issue.

23 Q Now, | want to ask you: \What are all of
24| the drafts and presentations and versions of the

25| Bechtel report that you're famliar with? And not
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1| testing your nenory. Just tell nme if you recognize
2| these, and if you don't, stop ne.

3 There was an October 2015 draft report

4| prior to even the presentation.

5 A |"ve never seen it.

6 Q kay. There was an COctober 22nd, 2015,

7| presentation to the executives.

8 A | received that the first week or so of

9| January 2014 -- 2015 -- 2016. Do | hear '17? Yes.
10| So it was -- yeah. | requested that from Martyn Daw
11| and received it in January of 2017.

12 Q So even though you were on the phone for
13 | sone period of tinme of that October 22nd call, you
14 | didn't actually receive the Qctober 22nd, 2015,

15| presentation, witten presentation, until January of
16 | 20167

17 A No. | didn't -- | didn't receive it prior

18 tothat time, and | didn't see it at the tinme of the

86¢ J0 8% 9bed - 3-0/€-210Z # 194904 - 9SS - Wd G2:§ 92 4290100 810Z - A3 14 ATIVOINOY L0313

19| call.
20 Q Why did you request it in January?
21 A | was asked to request it by sonebody

22| representing the client in anticipation of the
23 | neeting of January 14, 2016.
24 Q And who was that?

25 A "' mnot certain.
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Q Which client?
A | believe it was SCANA.
Q And was there any reason why that you --

It was suggested that you should request it for that

neeti ng?

A | don't recall a reason given. Wen a
client asks ne to do sonething, | do it.

Q Was there another instruction, like to

| ook at a particular part, or anything?

A No. | think they wanted ne to have the
full picture, but | don't knowthat. That's what --
that's nmy surm se.

Q Did you do anything el se, other than
review it for that neeting, with the Cctober 22nd
presentation?

A No. |I'mnot even sure | reviewed it for
t hat neeting, but | suppose | nust have.

Q There is a reference to a Novenber 9th,
2015, draft report. Are you famliar with that one?
A No. |1've only seen four versions of
the -- of the Bechtel report. One was the Novenber
report that includes everything; the second one was
ny redacted version of that sane docunent; the third

and the fourth were the project assessnent and

schedul e assessnent of February 2016.
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So those are the only four versions that
|'ve seen of any report fromBechtel, if that hel ps
you.

Q Yes. Those were the next four | was going
to ask you about.

A Ckay.

Q And al so the Cctober 22nd presentation, to
the extent that that qualifies.

A As | told you, | have seen that.

Q W' ve already tal ked about Santee Cooper
pushing for the -- for the hiring of Bechtel. But
isn't it also true that Santee Cooper was pushing to
get the Bechtel report, get a copy of the Bechtel
report?

A Vel |, you know, throughout this
deposition, you've referred to wasn't Santee Cooper
doing this or SCANA saying that. And you understand
that those are corporate entities, and | didn't
think of themas corporate entities. | thought of
t hem as i ndi vi dual s.

And | haven't brought up that point until
It mattered, and it matters now, because there were
certain people at Santee Cooper that wanted the
report, and other people who told ne other tines

that they didn't need it or didn't want it. So |
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was getting conflicting information even from Santee
Cooper. So that's ny answer to your question.

Q And we know the counsel, general counsel
was asking for it. So who was -- who was telling
you they didn't need it?

A There was a tine that Lonnie Carter gave
nme very clear direction that they didn't want it.
And part of ny frustration on that issue at the tine
was that | was getting m xed signals fromone of ny
clients. | nean, |let alone what they saw between
thenselves -- | nmean, what, if any, degree to which
they didn't see eye to eye between thensel ves.

So | was getting m xed signals. And
eventually | did what | did. And that's all -- 1
didit all by e-nmail.

Q And you did not give the clients the draft

report at all, did you?
A You know, that's what | don't -- | don't
remenber. |'mdeferring to the record, because the

record is pretty clear on what | was sending to whom
and when. And | didn't wite down the chronol ogy.

| didn't go back and try to reconstruct it. [It's
there. And if it's interesting to you, you can
reconstruct it.

Q And the conflicting nessages you were
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getting fromone of your clients, Santee Cooper,
fromLonnie Carter and general counsel, did that
result in your deciding not to provide themthe
report?

A No. They eventually got the report, as |
r emenber .

Q The final report?

A Yeah.

Q But there was a substantial anmount of
comruni cations, including voicenmails and e-nails and
even offers to cone down to your office w thout
taking notes, just to get a look at the report. And
that was all refused, wasn't it?

A | wouldn't say it was refused. It just
didn't cone to pass. There were -- before the first
suggestion coul d be inpl enented, sonebody had sone
di fferent suggestion. And then that suggestion was
super seded by another. And that's kind of the way
It went.

The report, separate fromthe schedul e
report, contains everything that's in the assessnent
except for the schedule section. And | believe they
did have and eventually did get -- and it's in the
e-mails as to when -- the project assessnent report

of February as opposed to the schedul e assessnent
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report. They knew they weren't getting the schedul e
assessnent report, and they seened fine with that.
They understood that the schedul e assessnent was
separ at e.

Q And i n Novenber and Decenber and January,
you didn't provide Santee Cooper a copy of the draft
report. And | was wondering if there was sonebody

who told you not to provide it to them

A There were di scussi ons about how to handl e
that. And those discussions, if they ever -- if at
any tinme Santee Cooper said unquestionably, "I don't
care what SCANA says. | want the report,” |I would

have given it to them

It's nmy recollection that every tine they
asked for it, they would then retract that request.
That's ny recol |l ection.

Q s that your recollection also when Santee
Cooper's general counsel was asking to conme down
before a neeting in Decenber just to see the report
SO --

A | was fine with that neeting. As | said,
sonet hi ng happened t hat superseded that proposal.

So |l was fine with the proposal to have the neeting.
The neeting never took place. | think that's clear.

Q And they never saw a copy of the draft
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report?

A | don't believe that | sent thema copy of
the draft report.

Q And did it --

A What | had wanted to do was send themthe
report with ny redactions.

Q And did you do that?

A No, because -- because | was dealing wth
Bechtel at the tinme, and that didn't lead to a
report with ny redactions. So | didn't send them
sonething that had ny blackouts init. | didn't see
t he point of that.

Q Did anyone at SCANA or SCE&G ever ask you
not to provide Santee Cooper with a copy of the
report?

A | don't recall either client asking ne to
treat the other client differently or -- but
specifically to your question, "Don't provide it,
for goodness sakes. Don't provide it. | know
they're asking for it, but don't provide it."

No. If they'd asked for it, 1'd give it
to them

But | wanted to -- to the extent possible,
| wanted to bring the two parties in alignnment on

what woul d happen. And when they were di sagreeing
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about the best course forward, there was never
direction to do sonething, but they were disagreeing
on what the best process was.

But if they said, "Look, | disagree with
SCANA. Send it to ne,"” obviously I'd send it to
them They're ny client. 1'd try to talk them out
of it, but I'd send it to them But it never got to
that point. It was always, "Well, all right. |
under stand what SCANA is saying,"” or "l understand
what Sant ee Cooper is saying. Let's talk about this
sone nore. Let's see if we can devel op sonet hi ng
el se.”

These were partners who had been invol ved
with this job for a long tine, and they -- they were
trying to work things out so that they could agree
on sonething. And even though SCANA had a
55 percent share, and therefore was the mgjority, |
never saw them pull rank. They wanted to cooperate.
They thought they were going to be in bed together
for, you know, for another many years and had been
for many years. And plus, they'd be operating the
plant in the future for nmany years.

So they were trying to acconmmobdat e each
other. And when they woul d have an agreenent, |'d

give ny opinion. |'mnot bashful about that.
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You've seen that. But then they would try to work

it out. And if they couldn't cone to an

agreenent -- there was never a tinme when one said,
"Well, | don't care what SCANA says. Send it to

me," or "I don't care that Santee Cooper is asking
for it. | don't want you to send it." That never

happened. That's not the nature of these people;
not the nature of their relationship.

Q Not as to your clients -- | understand
your testinony there -- but you did tell Bechtel not
to send themdirectly to your clients, right?

A Yes, and the client didn't want nme to send
themdirectly to them They wanted ne to do what
| -- what | intended to do all along, which was
review the report. Sending a raw report to the
client, that's really not good |litigation practice.

Q VWhat about the final report?

A "The final report,"” neaning the assessnent
report?

Q Ri ght .

A Right. | think they have that.

Q But didn't you tell Bechtel not to send
that directly to Santee Cooper?
A At atinme, | didn't want themto send it

because there was a confusi on about what the parties
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want ed.

You can find an e-mail in which |'ve given
probably four or five different conflicting
directions to four or five different people because
ny clients were giving ne four or five different
directions. But ultimately what happened, | don't
t hi nk anybody di sagreed wth.

Q And as part of that instruction to
Bechtel, you told themnot to even comruni cate
directly wth enpl oyees of Santee Cooper, didn't
you?

A Wll, | told themon the issue of the --
of the report, that they were to communicate with
me, that I would advise the clients. And that is
i ndeed a termthat they had agreed to in the
Pr of essi onal Services Agreenent, that their
communi cations would be with nme; but the direction

would be with nme, as nore observed in the breach,

t hough.
Q You know, you've maintained that there's
always -- it was always the client who didn't insist

or didn't follow through on asking and getting a
draft or the final report, but you understand
there's -- they were -- after nonths of asking for

It and not getting it, you can understand why they
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were communi cating directly with Bechtel, can't you?
A | didn't say object -- that | didn't
understand why they were doing it. It's just it was
contrary to the lines of the communication that |
thought I'd set up. But they did. And ultimtely,
you know, there's a back and forth where Martyn Daw
and M ke Baxley and | are sending e-nmails between
and anong each other. And ultimately we agree that
we're going -- that | agreed | was going to copy
M ke on the comruni cations with Bechtel.

And then after that, Martyn Daw wote
directly to M ke Baxley and copied ne. That's when
he told him "I1've now delivered the project
assessnent report and the separate schedul e report.”

Q So that final report, you got the two
separate reports, and then you sent to the | awers,
the four lawers you' re tal ki ng about, the project
assessnment report?

A Ri ght .

Q And said distribute it as you wll?

A Yes, exactly.

Q As you need.

A Yeah. | wanted to limt the -- for all
the reasons |'ve tal ked about, | wanted to limt the

circul ati on.
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Q And you all had tal ked about how to
distribute that final report, hadn't you?

A | don't know. WMaybe.

Q Do you renenber coming up with a plan to
have nunbered copies that were specific to
I ndi vi dual s?

A No. | wasn't involved in that. | don't
doubt that that was inplenented or at | east
suggested. But | nore or less trust adults to be
adults, so | wouldn't do sonething as controlling as
that, and I wasn't aware it was done.

Q So after all the effort over those many
nont hs to, you know, protect the -- protect the
report, once it was final and you sent it to the
| awyers for the clients, you didn't really care what
they did with it?

A No, | wouldn't say that. | still wanted
tolimt the circulation. The only use that was
made of it after that point, to ny know edge, is
that there was an effort to extract fromthe
assessnment report certain information that sone
peopl e, not everybody, sone people thought m ght be
beneficial in guiding the owner going forward.

So there was information extracted. And

all | said to themis, "You're going to extract the
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i nformation. The primary purpose was in
anticipation of litigation. |[|'d rather you not
circulate the report itself, but if you want to
extract sone of these recommendations in the norna
course, that's fine."
| just didn't want the normal course to

predom nate over the "in anticipation of
litigation.™ But if they wanted to do that, that
was fine. | think that's the use they nade of it,
but that's kind of when it left ny control.

Q And isn't it true that's the only use that
was made of the Bechtel assessnent report?

A VWll, it certainly wasn't used in
litigation because there was no litigation. So --
well, | don't knowif that was the only use.

Q And what happened to the schedul e report?

A Not hi ng much. It resides sonewhere
electronically in this office. It can be printed
out. | gather you have a copy. Wat do you nean,

"What happened to it?" Nothing happened to it.
Q | guess, when were you asked for it?
A | don't know that | was ever asked for it.
Q How did it get out of this office, |
guess, IS ny question.

A You know, it nmay have been in connection
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with the Bechtel business. That is, |I'mnot sure
that ny -- that nmy electronic copy did. It nmay have
been produced in response to the subpoena to
Bechtel. |1'mnot sure. | don't recall sending the
schedul e report to the client, and | haven't seen a
record of that.

Q Did any of -- anybody from either of your
clients ever ask for the schedul e assessnent report?

A | don't believe so. As | said, | saw the
e-mail that rem nded ne that Martyn Daw advi sed M ke
Baxl ey that the two reports were sent, a project
assessnent report and a schedule report. | don't
recal | anybody ever asking that | produce to the
client the schedul e report.

Q And you tal ked about that there m ght be
recomrendati ons or sonething fromthe report that
coul d be pulled out and used.

Do you know about the, what's called the
CORB or the Construction Oversight Revi ew Board?

A An entity |like that sounds vaguely
famliar, but I wasn't involved in setting it up or
staffing it or advising them

Q kay. And you nentioned a mnute ago
about what was taken out of the draft report.

WAs t here anything other renoved, other
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t han schedul e information, in your edits?

A In ny initial edits or in the ultimte?

Q Let's start with the initial edits.

A Because there was only one edit.

Q kay. That was going to be the follow up.

A Yeah, there was one edit. And in ny
initial edits, yes, | addressed schedule and |
addressed comments critical of the owner, the sort
of things | wouldn't want to be read in open court
in the Southern District of New York.

There were a |l ot of other edits. You have
t he docunent. You can do a conparison. There were
a lot of things that were -- that | asked to be
del eted fromthe report.

Q And all of those changes were just
deletions. You didn't rewite, reword?

A | didn't -- | didn't change a word or
propose to change a word.

Q s it your nenory that there's anything
about scheduling you didn't renove?

A Yes, there is a brief discussion of
schedule in the -- in the docunent, as | renenber
it, in the what's called the Project Assessnent
Report of February 2016.

Q There was a wordi ng change that | wanted
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1| to ask you about in the Novenber 12th draft report.
2| It said that an assessnent of the project schedul e
3| was al so perforned.

4 And i nstead of that being renoved, it was
5| actually changed to read in the final report, "A

6| specific assessnent of the project schedule is not

71 included in this report.”

8 A Yeah. Everything that was done in order

9| to extract the schedule informati on was done by

10 | Bechtel without nmy input. And any changes to

11 | wording that you just -- | had no involvenent with
12 | and, frankly, | wasn't aware of it. But it nakes

13 | sense that you nodify certain things, but...

14 Q So you woul d have renoved that statenent
15| in your edits. And the fact that they left a

16 | nodified version in the final report was their work?
17 A Yeah. The process was | sent them ny

18 | redacted version, which you' ve seen, and then

19 | discussed with Martyn Daw separating the schedul e.
20 And then | had no role in the next step until |

21 | received the two reports.

22 Q One of the changes that occurred was this
23| reference to this Novenber 9th, 2015, Bechtel report
24| jissued to SCH And that's the initials for your |aw

25 firm
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A Yeah.

Q "' mwondering if you know whet her there
was ever a Novenber 9th report or --

A |'ve only seen one draft report. And |
don't -- | know it's Novenber, Novenber 8th. What
Is the date of the draft report that you have?

Q The one that you actually received was
Novenber the 12th.

A kay.

Q And -- but that draft actually referenced
a Novenber -- Novenber 9th version.

A kay. Does that -- does that draft that
you have in front of you reference the Novenber 12th
version? |'m asking because | wonder if they have a

Novenber 9th version they sent ne on the 12th.

Q No.
A Do they refer to two separate?

Q They refer to two separately, yeah.

A kay.

Q In the final report, the Novenber 9th date

I s changed to Novenber 12th. And then they add the
fact that the February 5th final report was issued
at SCH, as well .

A kay. So the final report doesn't

ref erence a Novenber 9th.
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Q It does not.

A | don't think there was one. They
probably just caught an error, but it wasn't -- |
didn't catch the error. | didn't instruct themto
make the change.

Q | was just curious.

One of the changes, one of the rewordings
in the conclusion deals wth the schedul e, and |
wanted to ask you about that.

What was renoved in the final report,
whi ch had been in the Novenber 12th report, is
Bechtel's assessnent, based on certain assunptions
of Units 2 and 3 commerci al operation dates,

I ndicate new COD Unit 2, Decenber 2020 to
August 2021, and Unit 3, 2022 to 2023.

That was renoved. So those were specific

dates --

A Ri ght .

Q -- that were renoved. And what was added
back inis: "Wile the consortiunis engineering,

procurenment and construction plans are integrated,
the plans and schedul es are not reflective of actual
proj ect circunstances."”

A Ri ght. Wen you extract every reference

or all the nost significant references to schedul e,
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1| there is a certain anount of stitching up you have
2| to do. But all of that was done by Bechtel, not at
3| ny request or direction.

4 Q And did you see that before it becane

5| final?

6 A No. No. The -- what | got is -- what |
7| got fromBechtel, after we tal ked about splitting

8| it, is the formthat it existed, and | never saw it
9| before | actually received it.

10 Q But you assuned that when you received the
11| final report, that it had renpoved those sections

12 | that you wanted to be renoved fromthe

13| Novenber 11th --

14 A No, | didn't renove all of them It only
15| renoved the schedul e secti on.

16 Q The schedul e secti on.

17 A There were other sections that | wanted
18| themto renove that they wouldn't renove.

19 And | al so asked themto add what Martyn
20| Daw -- he's a Brit -- he said a health warning. |

21 don't know if that's sone term --

22 Q Yeah. What is that?
23 A That neans this is prelimnary, you know,
241 it's under -- things to nake it clear that you

25| really shouldn't rely on this report.
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1 And he called it a health warning, you

2| know, don't operate heavy machi nery while reading

3| this report, that sort of thing.

4 He was fine with that because it was so

S| obviously prelimnary, and Bechtel had said that on

6| Cctober 22nd when they gave their presentation. But
7| 1 asked himwhat -- "Gosh, | don't see that."

8 And he said, "Well, since we did the

9| separation we tal ked about, we didn't think the

10 | health warning was necessary, but it does say in the
11| report that it's prelimnary, and so forth. So, you

12 | know, you should be satisfied with that."

13 And | wasn't going to go back to the well.
14 Q And on Cctober 22nd, it was a prelimnary
15 | presentation of their assessnent well, you know,

16 | before any kind of report was even drafted, for that
17| matter.

18 A | think that's a m scharacterization.

19 | They never did any nore analysis than they did as of
20 | Cctober 22nd. Al they did was wite it up.

21 Q And so you asked for this health warning,
22| and they didn't actually put it in?

23 A They put in sone nodified version that

24| wasn't what | thought we had agreed to, but it was

25 | sonet hi ng.
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Q There was a renoval | wanted to ask you
about fromthe draft report to the final that said:
“I't is our confident opinion that the costs wll
I ndeed continue to increase to and very likely
beyond the | evel of the fixed price option."

| s that sonething that you renenber
renmovi ng?

A No, | don't. |In fact, when they -- |
don't know that they had information about the fixed
price option when they initially nade their
presentation or in their draft, so |I'mnot sure
where that cones from

Q Was there a level of a fixed price option
in the EPC prior to the 2015 anendnent ?

A No.

Q But renmenber, at the tine of the final
report, the 2015 EPC anendnent was not only
finalized and executed, but had been fully approved

and was in operation, right?

86¢ J0 89Z 9bed - 3-0/€-.10Z # 194904 - 9SS - Wd G2:§ 92 4290100 810Z - A3 114 ATIVOINOYLO3 13

A The -- the anmendnent was approved. |
don't think the fixed price option had been
exer ci sed.

Q Ri ght .

A And if we didn't -- frankly, if we didn't

think the costs were going to exceed the fixed price
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1| anount, that would nean that we thought we could

2| save noney if we stuck with the old buckets. And we
3| didn't think that, although there was -- people were
41 running different scenari os.

5 My judgnent at the tine was that the owner
6| would save noney by doing that. And what you're

7] reading there is consistent with that.

8 Q VWhi ch made the answers that you gave about
9| Steve Byrne earlier so surprising. | nean, | didn't
10 | know that anybody on the owner's side had any

11| inclination.

12 A Vell, what |'"'mrepeating to you is the

13 | conversation about the negotiation with

14 | Westinghouse. They weren't privy to our nunbers.

15| W were runni ng our own scenari os.

16 So they were -- so Westinghouse felt it
17| could conplete profitably because it was -- | think
18| it was, honestly, $500 nmillion above their cost

19 | projection.
20 And Steve at the tine said, "Fine." And
21 it wasn't until later -- that conversation, |

22 | believe, occurred in July. And we were running our

23| alternate scenarios in -- in Cctober and Novenber --
241 |'msorry -- Septenber and Cctober of 2015.
25 And | was very nuch attuned to that
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1| because | was being | ooked to to explain the fixed

2| price option, whether it was a good idea. And so |
3| wanted to get -- understand what -- if this, then

4| that, if this, then that, if this, then that, sort

5| of thing. And that's a conplicated effort involving
6| nmultiple disciplines and the rest, but that's what

7 we did.

8 Q And to put it in context, that was Steve

9| Byrne's negotiating position with Wstinghouse, not

10 | an actual internally held belief that --

11 A | don't know what Steve believed at the
12 | tinme when he was negotiating. |'mnot sure that

13| he -- but sequentially he would not have been privy
14| to the -- to the -- these alternate scenari os

15 | because, at least to ny know edge, they weren't run

86¢ 40 0. 9bed - 3-0/€-210Z # 19900 - 9SS - Wd §2:§ 92 4890100 810Z - A3 14 ATIVOINOY 10313

16 | until later.

17 MR M RICHARDSON: | want to mark two
18 exhi bits.

19 - -

20 (E-mai | correspondence dated

21 12/ 22/ 15, BPC_VCS 00000428- 429,

22 mar ked Weni ck Exhi bit Nunber 5 for

23 I dentification.)

24 - - -

25 (E-mai | correspondence dated
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1 12/ 22/ 15, BPC_VCS 00008248, marked Weni ck
2 Exhi bit Nunber 6 for identification.)

3 - -

4 MR M RICHARDSON: Pass these to the

5 W tness. These are copies for the three of you
6 all (handing).

7 MR. BALSER Thank you. Here you go,

8 Geor ge (handi ng).

9 BY MR M Rl CHARDSON:

10 Q "' m handi ng you what's been marked Weni ck
11| Exhibit 5 (handing). It's an e-mail on

12 | Decenber 22nd, 2015, from Martyn Daw to you, copying
13 | sone other folKks.

14 A This is the e-mail exchange that |

15| referred to earlier.

16 Q Right. And if you'll notice on the back

17| is page 2, which is the attachnent, a PDF, that

18 | includes Bechtel's bal ance invoice for the report.
19 A Ckay.

20 MR BALSER: This is 5?

21 MR M RICHARDSON. 5 is the one at 7:38.
22 6 is the one at 7:45.

23| BY MR M RI CHARDSON:
24 Q Andif you'll look at Exhibit 6, which

25| responds to M. Daw, your response to M. Daw --
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1 A Daw.

2 Q Daw. Thank you -- essentially you're

3| surprised, right, that he's considering it final and
41 conplete at this point?

5 A Vell, | don't know if "surprised" is the

6| right characterization. | wote what | wote. It

7|1 was contrary to ny understanding. And | think

8| that -- well, | don't know. | don't know the

9| sequence of events here.

10 | wote ny e-mail response at 7:45 p.m
11| I'mnot always at the office at that tine. | nay
12 | have -- but it was the sane day. | suspect that |

13| reached out. So it wasn't a surprise one way or the

14 | ot her.
15 He says, "That's okay. | want to confirm
16 | it with ny client because |I'mnot going to take

17| Bechtel's word for it.
18 So | reached out to the client and --

19| although | said | spoke to himthis week instead of
20| just now So | don't know. |'mnot sure that

21| "surprised" is the right word, but it was contrary
22| to what ny direction was fromthe client as of

23 | Decenber 22nd, which was they wanted the -- that |

24| was to request a copy of the PowerPoint. So I

25 alluded to that earlier.
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And al so advised that: "W wl|
eventual ly want a final copy, but hold off on
providing it." So that, you know, speaks for
i tself.

Q And we had tal ked about your bei ng asked
to request a copy of the presentation. And that's
referred to in this e-mail, as well.

Does that refresh your nenory that nmaybe
you' ve been asked earlier?

A Vell, | said the first week of January.

It seens to ne that | did ask again, maybe, so it -

It suggests to ne that maybe | had to ask tw ce.

Q And you also -- you're very careful in
this e-mail. There's a lot of "I's" init, except
one place. 1In the |ast sentence, you're telling
them "I was -- | was told to tell and advi se you.

| was told to advise you, Bechtel, that we wl|
eventually want a final copy of the report.™
A Yes. My client -- | was -- you're right,

| was careful with ny pronouns. The "we" enbraced

the clients.

| spoke -- | asked the question: "I spoke

to the CEO. | have a different understanding. |
was directed. | was also told that we wll

eventual ly," neaning the client. So you're right.
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1| The pronoun change was intentional.

2 Q And the "we" referred just to the clients?
3 A Yeah.

4 Q kay.

5 A VWho el se? Sorry.

6 Q That's why |'m aski ng.

7 MR M RICHARDSON: Let's mark this

8 Exhi bit 7.

9 - -

10 (E-mai | correspondence dated

11 11/10/ 14, SCANA RP0850425, marked Weni ck
12 Exhi bit Nunber 7 for identification.)

13 - -

141 BY MR M RI CHARDSON:
15 Q Excuse me. | found the other exhibit we

16 | were mssing. Just renove that fromthe back of it.

86¢ J0 ¥/ 9bed - 3-0/€-210Z # 194900 - 9SS - Wd G2:§ 92 1890100 810Z - A3 114 ATIVOINOY L0313

17 MR. BALSER  Exhibit 4 is renoved. So
18 Exhibit --

19 THE WTNESS: Exhibit 77

20 MR. BALSER Exhibit 7 is going to be a
21 one- page exhi bit?

22 MR M RICHARDSON. That's right.

23 MR. BALSER  Ckay.

24 THE W TNESS: Yeah, because we | ooked at
25 t he ot her page previously.
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BY MR M Rl CHARDSON:

Q You know, we had tal ked about this tine
frame. And al though you're not copied on this,
these e-mails, you're starring in them

Do you renenber or did you work and tal k

with Carlette Wal ker --

A | don't --
Q -- regul arly?
A | don't see any nention of ne in this

Q The very first line.

A Can you point ne to it?

Q If you read the very first line of text in
the first e-mail, Carlette Wal ker is telling Jimmy
Addi son that "I also had the benefit of talking with
George Wenick. "

A Oh, okay. |'msorry.

Yeah. Carlette was a financial type and
was providing information to ne, | believe, related
to sone of the projections.

Oh, I"'msorry. | need to reset the clock.
We're in 2014.

Q That's right. This goes back into
Novenber - -

A Yeah.
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Q -- 2014.

A Yeah. Well, but what | said about
Carlette Wal ker still goes. She was one of the
people | | ooked to for financial data.

And | see there's a reference to the EAC
in the initial e-mail down at the bottom of the
page.

But what's your question?

Q If you follow fromthe bottom you can see
that this is part of the discussion of the
rebasel i ni ng of the schedule, and then the EAC that
canme from Westinghouse. Can you tell that? And if
you | ook at the very --

A | don't see any reference to schedule in
the first e-mail. Can you point nme to the reference
to the schedule that you're tal king about?

Q On the very bottom do you know who Dukes

Scott is?

A | don't.

Q (kay. You see in the second line of the
very bottome-nmail, it tal ks about updates on the

EAC and the del ay negoti ations?
A Yeah, | do see that.
Q kay.

A But that's -- that's -- |'mnot sure that
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you' d want to conflate that with the rebaseline. |
think -- | think this -- well, okay.

| see what you're interpreting as rel ated
to the rebaselining. 1'mnot sure that it does.
The rebaselining was an internal exercise by the

contractor. It was not sonething that was subject

to negotiations. So that's why | don't read this --

t hat sentence the way you do.

Q No problem But it infornmed the EAC that
was provided by the consortiumin August of 2014,
didn't it?

A VWait. It infornmed?

Q Yeah. | nean, delay neans cost. W
tal ked about that, on a construction project.

A Well, there seemto be two different
t hi ngs going on here. One is the EAC. Those are
the updates. And then the separate thing is the
del ayed -- del ayed negotiations. | think at this
time that the -- the negotiations in gquestion may
relate to sone sort of tinme extension that they
t hought -- that the contractor thought they were
entitled to, but I"'mnot quite certain.

Q You don't -- you don't know what they're
t al ki ng about ?

A No, but | know what delay in negotiations
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are. So | feel confident in saying that they're not
tal ki ng about the rebaseline. Precisely what they

are tal king about, | can't help you.

Q But they're tal king about the construction

schedul e del ay, aren't they?

A They' re tal king about negotiations with
the contractor related to a delay. Now, whether
that's acceleration dollars or whether that's
del ayed conpl eti on and del ayed claimdollars, |
don't know. Contractors |like to get acceleration
dollars. So I don't know what the negotiations are.
And I'mreluctant to speculate, and | think I've
gi ven you sone exanpl es of why specul ati on coul d
| ead you astray.

Q And you see that what's essentially the
mddle e-nail from Kevin Marsh to Ji nmy Addi son
copying Carlette Walker? [It's tal king about a
nmessage to ORS.

A Yeah, | see that.

Q kay. And it also tal ks about -- the |ast
line is that: "W should not get into any details
of the discussions to date."

A Vell, | think what Kevin Marsh is saying
there is that there will be nore discussions to

cone, and he can't predict the outcone. That seens
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to be his basis for saying they didn't want to get
into the details of the discussion.

But, again, | don't have any know edge to
bring to bear to give you an interpretation of this
| anguage.

Q Uh-huh. Well, and the question really is
about the first one, which is: Wat were you
talking with Carlette Wal ker about in the context of
t hese negoti ati ons?

A | don't know. Who redacted it for
privilege?

MR. BALSER W did.

THE WTNESS: Ckay. So apparently soneone

Is asserting a privilege with what | talked to

Carlette about, and I'"mgoing to defer to that

exercise of the privilege.
BY MR M Rl CHARDSON:

Q well, I don't --

A But | don't recall it anyhow, so we don't
even get there.

Q Do you know who Kenny is that they're
referring to in the mddle e-mail, "I talked with
Kenny this norning"?

A | don't.

Q You got that big exhibit there? | think
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1| it mght be 3.
2 A | do, yes.
3 Q There's an Exhibit 5 we may have tal ked

4 about. You see that's a --

5 A | have it. Just hold on a second.

6 Q "' m sorry.

7 A kay. | have Exhibit 5 in front of ne.
8 Q You see these are notes froma phone cal
9| wth you?

10 A Yes.

11 Q Do you renenber that?

12 A | remenber that there were notice of

13| clains that Westinghouse filed. Based on the date,

14 | | could probably find the Wstinghouse notice and
15| give you an answer, but based on this, | can't.
16 It was clearly a paynent dispute. The

17| fact that it's a round nunber suggests it was one of

18 | the mlestone paynents in the original contract, but

19| that's about all | can tell you.
20 Q | want to -- | want to ask you about this
21 | second entry. [It's got "Kenny, question nmark"

22 | Dpeside it.
23 A Yeah, | don't know if that has anything to
24| do with the phone call with ne.

25 "We revised schedule with PSC wi t hout"
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| have no idea what that means, and | wasn't
I nvolved in revising schedules with the PSC or
talking to -- who was | tal king to anyhow? Do we
know?

Q Kevi n Mar sh.

A It was Kevin Marsh. Ckay. And Kevin said
t hese are his notes?
Vel |, SCE&G has.
kay.

| think we can take their word for it.

O >» O

A kay. Then | will accept your
representati on.

Q O theirs.

A No. 1'Ill accept your representation that
they had said that.

Q kay.

A And then, yes, | wll accept their
representation. So |I'm accepting two
represent ati ons.

"Can we revise schedule with PSC w t hout
commtnment?" | have no idea what that neans. |
know who PSC is, but revising the schedul e w thout
commtnment to costs, |'mnot sure what that neans.

Q Do you renenber having a conversation with

Kevin Marsh about the claimand tal ki ng about PSC
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revi si ons?

A | don't -- no. Those -- | feel fairly
confident that those two entries are unrel ated; that
the claimhere is a mlestone paynent claimthat we
deni ed because, | believe -- as | said, the
$70 mllion, the round nunber gives it away. |
believe that that was a dispute that we had, that we
didn't want to make a m | estone paynent because
they -- the schedul e had been adjusted tw ce since
the original contract, and if we paid them accordi ng
to the existing paynent schedul es, we woul d pay them
100 percent of these nmilestones before they were
finished.

And | think you' re famliar with that
I ssue. And | suspect that's what it has to do with.
Q So could the schedule actually refer to

t he paynent schedul e as opposed to the construction

schedul e?
A | don't -- | don't know -- | don't know
why Kevin is -- Kevin Marsh is linking a revision to

the schedule with conmtnent to cost. The only
relationship that I'maware of related to these
m | estone paynents and the i ssue of whether the
schedul e for paynents shoul d be changed because of

the time extensions that had been granted.

EveryWord, Inc. Court Reporting Page: 281 www.EveryWordInc.com

86¢ J0 Z8Z 9bed - 3-0/€-.10Z # 194904 - 9SS - Wd G2:§ 92 4890100 810Z - A3 14 ATIVOINOYLO3 13



George Wenick - Vol. |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sol can't -- | can't help you with that.
It looks like he's repeating this issue about
| ooki ng for experts, forensic accounting, civil
engi neering, scheduling, which was about the date of
the neeting that you showed ne before.

Q Right. And so does that refresh your
recol l ection at all about the --

A No. It looks Iike | told himthat on the
17th. And then on the 19th, two days |later, we had
a neeting when | told himthat. It says "neeting
Monday, " which woul d nean the 17th would be a
Saturday. And | don't recall ever talking to Kevin
Marsh on a Saturday, but maybe then.

Q Al right. | think we m ght have tal ked
about this, but were you aware that Bechtel had
al ready executed a proprietary data agreenent with
SCE&G before your involvenent with the Bechtel
assi gnnent ?

A You did already ask ne that. | didn't
know that they -- when | received Al Bynuni s e-nai
in May of 2015, | did not know that Bechtel had
al ready signed the NDA that anybody who has anyt hi ng
to do with the project has to sign. | later |earned
that they had signed it, but that wasn't really

what -- that wasn't enough for the contractor, for
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t he consortium

Q But you didn't even -- you didn't even
know that after you got invol ved.

A No, | eventually did. There's sone
reference to that, sone passing reference, but
that -- in ny view, that's a relatively | ow|evel
agreenent. It's the m ninumthat anybody invol ved
wWith the project has to sign under the terns of the
construction contract, under the terns of the EPC
contract.

| don't think that Santee Cooper could

have even net with Bechtel until they had signed

t hat .

Q  SCE&G?

A Vell, I"msaying -- you told ne Santee
Cooper net with them before May. |[|'m saying that as

| think about the way in which that NDA was supposed
to function, | don't see how they could have even
had a prelimnary neeting with Bechtel w thout
getting Bechtel's signature on that NDA, because

t hey woul d have wanted to tal k about the project in
a way that woul d have violated the EPC agreenent if
they -- unless the third party, Bechtel, had signed
an NDA.

So even at the interview stage, they'd
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want an NDA.

Q And do you know -- did you know t hat they
had a July 8th, 2015, kickoff neeting wth SCE&G and
Sant ee and Bechtel, and were set to go with the
third-party assessnent, and just waiting on the
agreenent to be signed?

A | didn't renenber that, but |'ve seen that
| was told that in an e-mail. So | knew of it at
the tinme or shortly thereafter.

Q And also that it was -- at that tine it
had been agreed that it would be between the owners

and Bechtel ?

A That what woul d be between the owners?
Q The agreenent.
A | don't renenber that, and obviously it

didn't pan out that way. So once again, people nade
a decision and then reversed thensel ves.
Q Vell, and they all --
MR M RICHARDSON. Let's go ahead and
make this an exhibit, then.
(E-mai | correspondence dated
12/ 22/ 15, SCANA RP0792232- 792237,
mar ked Weni ck Exhi bit Nunber 8 for

I dentification.)
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1 - -
2 MR M RICHARDSON: Can you tell ne what

3 the last one is on your desk?

4 THE WTNESS: The |ast one | have is 7.

S MR M RICHARDSON. We'll nmeke it 8 then.
6 MR. BALSER It's getting late. \Were are
7 you? W said 5:00.

8 MR M RICHARDSON:. Right. W' re not

9 going to finish, that's all. 1In fact, | know
10 Jay Ward has already had to | eave to catch his
11 flight. So you tell nme how | ong you want to go
12 or can go.

13 MR. BALSER 1'd say, if you're not going
14 to finish, we ought to let the wi tness have

15 a -- you know, end the day when he's ready.

16 THE WTNESS: Ckay. |'mready.

17 MR M RICHARDSON: Could | nmake a request
18 that -- that we do one nore -- just one nore

19 thing. W won't go to this exhibit, but I do
20 need to deal with this one other thing. | just
21 want to confirmw th himabout the -- about the
22 producti on.

23 MR. BALSER And |I'm going to have one

24 foll owup question I'mgoing to need to ask.

25 MR M RICHARDSON:. No problem
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1 Where is the folder for this? 1'mgoing

2 to need to have that back. It mght be in this
3 one right here (indicating). See if you can

4 find it.

5 It is Exhibit 8, but we're going to pick

6 t hat up.

7 BY MR M Rl CHARDSON:

8 Q M. Wenick, |ast question for the day.

9 W tal ked about and received fromyou the
10 | thunb drive. And confirmfor ne that we have given

11| you back all of your paper copies that you had

12 | today.

13 A Yes, it appears so. Yes.

14 Q And that you have -- you collected and
15| provided all docunments subject to -- that were

16 | responsive to the subpoena request?

17 A | believe that | have, yes.
18 Q And you provided --
19 A Except for those to which people asserted

86¢ J0 /8Z 9bed - 3-0/€-10Z # 194904 - 9SS - Wd G2:§ 92 4290100 810Z - A3 114 ATIVOINOY L0313

20 | privilege.

21 Q Right. But you didn't do that. You
22| collected all of them--

23 A Ri ght .

24 Q -- and gave a conplete set to both

25 clients?
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A Right. But | did not give a conplete set
to you because of the privilege asserted.

Q And so they cane back to you and said,
"These are the ones we want you to w t hhol d"?

A Yes.

Q And | believe that M. Smth has indicated

he has the privilege log and will provide it to us?
MR SMTH | e-mailed it to you earlier,
you and Jay.

MR. M RICHARDSON. Today?

MR. SMTH  Yeah.

MR M RICHARDSON: And that privilege |og
covers both clients?

THE W TNESS: No.

MR. BALSER W have -- we have a separate
privilege log we e-mailed to you, as well, and
we have a hard copy for you, as well.

MR M RICHARDSON. Ckay. Good.

BY MR M Rl CHARDSON:

Q And then when -- so when you got it back
fromthe two different owners, you did two things.
One, you renoved all of the docunents that each
owner indicated was privileged, and you al so
redacted certain docunents at their direction?

A No, | didn't do any redactions. |
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substituted PDFs of the MSG files that contained the
redactions for the MSG fil es.

Q So you actually received the redacted
versi on back fromthe clients?

A | did.

Q kay. And then fromthat, you produced
all the non-privileged and the redacted docunents on
the thunb drive that you gave us today?

A | did, yes.

Q And you left the privilege log to the
two --

A They told nme they would take care of it,
and | think they have.

MR M RICHARDSON: That's all | had to
put on the record about that.
MR. BALSER (Ckay. |I'mjust going to ask

a few quick foll owup questions, and then we'l|

call it a day.

EXAM NATI ON
BY MR BALSER:
Q M. Wenick, very early in the day, you
nmentioned a phone call, | believe, that you received

fromWal | ace Lightsey --
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A Yes.

Q -- in which you were inforned that your
clients had waived the privilege. D d | hear you
correctly?

A Yes.

Q When did you receive that phone call from
M. Lightsey?

A Vel l, the best way for ne to answer that
Is to ook at the Notice of Deposition. So it would
have been between the tine that | received that
notice and today. The notice is dated Septenber 17,
2018. So it would have been wthin the |ast,
roughly, two weeks.

Q And tell ne what you recall about that
t el ephone conversati on.

A M. Lightsey asserted to ne that -- that
bot h SCANA and Sant ee Cooper had wai ved the
privilege as to anything related to the Bechtel
report. And to back up his position, he sent ne
certain docunents that he's intended docunented that
wai ver by SCANA. And he said, "If you need anything
from Sant ee Cooper, please tell ne."

VWll, of course | didn't rely on
M. Lightsey, so | did ny own investigation after
t hat .
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Q kay. Did he ask you anything
substantively about your work on the matter?

A No, he did not.

Q What was the purpose of the call, as you
understood it?

A He -- he call ed because he wanted --
actually, it was before | received the notice,
because he call ed and he wanted to coordi nate
schedule. And really that was -- that was all it
was. And so it would have preceded the Septenber 17
notice, now that | think of it.

Q Did you have an understanding as to who
M. Lightsey represented?

A He tol d ne.

Q And who did he tell you he represented?

A The O fice of Regulatory Staff.

Q Thr oughout the day today, you've been
asked repeatedly questions about discoverability or
di scl osure of the Bechtel report. And you've been
fairly religious in making clear that your concern
about disclosure and discoverability related only to
di scl osure and di scoverability of the Bechtel report
by Westinghouse in potential litigation between the
owners and the consortiunm is that correct?

A | hope -- | hope that |'ve nade that
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1| clear, because that is ny view

2 Q And just so the record is crystal clear on
3| the point, you at no tinme during your representation
41 of SCE&G or Santee Cooper in this matter were

5| concerned about or considered whether the Bechtel

6| report could be disclosed or discoverable to the

7| Public Service Conm ssion of South Carolina,

8| correct?

9 A Correct. That was never ny concern, and
10 | that concern was never expressed by ny clients in ny
11 presence.

12 Q And you were never concerned or thought

13 | about or anal yzed discl osure and di scoverability of
14 | the Bechtel report to the Ofice of Regulatory

15 Staf f?

16 A Correct.
17 Q And at the tine that you were asked by the
18| client to -- clients to engage Bechtel as a

19 | consulting expert for you, that was well before the
20 | Cctober anmendnent to the EPC, correct?

21 A Yes. | think -- | think | dated it with
22 | sone precision by reference to the e-mail that

23| was -- that e-mail was in May of 2015.

24 Q And at that tinme, the prospect -- that is,

25| as of May 2015, the prospect of litigation between
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the owners and the consortiumwas very real, was it
not ?

A It was very real. They had al ready
initiated litigation on the Vogtle project. They
were not shy about going to court. | know their
| awyers. | know they're aggressive and they're,
agai n, not shy about going to court. And we had
substantial disputes of hundreds of mllions of
doll ars between the parties. And |itigation seened
i mMm nent. And shortly after May, litigation was
expressly threatened.

Q By the consortiunf

A By the consortium agai nst the owners.

Q And once -- now fast forward to
February 2016. W have the EPC anendnent which
rel eased all of those clains that were very real at
the tinme that the Bechtel engagenent occurred.

And you' ve testified about the fact that
there was still the prospect down the road of
potential litigation between the consortium and the
owners over potential |iquidated damages in the
future.

A My -- every instinct that | could bring to
bear, based upon ny training and experience, told ne

that this contractor was going to pursue clains, and
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that they could well be substantial |iquidated
damages issued or litigated at the end of the
proj ect.

And | say "at the end of the project”
because the DRB woul d resolve -- woul d address
clai ns and suspend sone during the project.

But | anticipated that, frankly, that that
woul d be ny |ast case in ny professional career, and
that it was likely to happen.

Q And in February of 2016, you were
concerned that a hal f-baked, nethodol ogically
unsound report that wasn't protected by the
privilege could eventually be used against the
owners in litigation with the consortiumif it were
not properly protected under the attorney-client
privilege; is that correct?

A Yes. And then those -- you are repeating
to me words that |'ve used to characterize the
Bechtel report, half-baked, based upon an unsound
nmet hodol ogy. And, of course, there were other ways
i n which | explained ny concern about that report
and how it could be msused to the owners' detrinment
inlitigation wth the contractor.

MR. BALSER That's all | have. Thanks.

MR M RICHARDSON: Anybody el se need to
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put sonething on the record today?

Al right. W'IlIl reconvene as soon as we
can get it schedul ed.

THE VI DEOGRAPHER: All right. The tine is
approximately 5:43. This will suspend today's
deposition of George Wenick. W are off the
record.

(Deposition was adjourned at 5:43 p.m)
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SI GNATURE OF DEPONENT
|, the undersigned, GEORGE VEN CK, do
hereby certify that | have read the foregoing
deposition transcript and find it to be a true and
accurate transcription of ny testinony, with the
followi ng corrections, if any:

PAGE LI NE CHANGE

DATE GEORGE VEENI CK
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DI SCLOSURE STATEMENT
STATE OF GEORAG A
COUNTY OF FULTON:

Pursuant to Article 10.B of the Rules and
Regul ati ons of the Board of Court Reporting of the
Judi cial Council of Georgia, | nmake the foll ow ng
di scl osure:

| ama CGeorgia Certified Court Reporter.
| amnot disqualified for a relationship of interest
under the provisions of OC G A 9-11-28(c).

| am an i ndependent contractor acting on
behal f of EveryWrd, Inc. M office was contacted
by M. Richardson to provide court reporting
services for this proceeding.

EveryWord, Inc. will not be taking this
proceedi ng under any contract that is prohibited by
Georgi a | aw

This the 2nd day of Cctober 2018.

Reporter Georgia Cert. No. 2721
Regi st ered Professional Reporter
Certified Realtine Reporter
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CERTI FI CATE OF REPORTER

I, Cynthia First, Registered Professional
Reporter, do hereby certify:

That the foregoing deposition was taken
before me on the date and at the tine and | ocati on
stated on page 1 of this transcript; that the
deponent was duly sworn to testify to the truth, the
whol e truth and nothing but the truth; that the
testinony of the deponent and all objections nmade at
the tinme of the exam nation were recorded
stenographically by ne and were thereafter
transcri bed; that the foregoing deposition as typed
Is a true, accurate and conplete record of the
testinony of the deponent and of all objections nade
at the tinme of the examnation to the best of ny
ability.

| further certify that | am neither
related to nor counsel for any party to the cause
pending or interested in the events thereof.

Certified Court Reporter

Georgia Cert. No. 2721
Regi st ered Professional Reporter
Certified Realtinme Reporter
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